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FOREWORD

This handbook is a revised version of the Guide Harbor Management, Bulletin 648
(University of Maine Cooperative Extension Servjosjitten by William Prosser. Changes in
the law governing harbormasters’ responsibilitiagehnecessitated updating the original guide,
which has become a valued reference among Mairetomasters.

The University of Maine Cooperative Extension Sesviprovides educational and
organizational assistance to harbormasters. ThedWdarbor Masters Association, organized in
1986 with Extension’s help, provides an opporturfily harbormasters to discuss common
concerns and exchange ideas. No longer do harlstgrsan some 143 coastal, island and tidal
communities need to be isolatetlarbor Management: A Legal Guide for Harbormastarsl
Coastal Officialsis designed to be a ready reference for newly apedior experienced
harbormasters.

Notes to the reader:

This guide describes the laws governing harbor igamant in effect at the time of its
publication. Like Maine weather, the law is subjecfrequent change. Prior to relying on the
law as written in the guide, one should ensureith@s not been amended or repealed. The help
of an attorney may be desirable. Readers unfaniliir the shorthand by which laws are cited
may find the following explanations helpful:

“‘M.R.S.A.” stands for Maine Revised Statutes Anteda This is the multi-volume
series of books in which laws passed by the Legistaare compiled. The M.R.S.A. is
divided into a number of “titles,” groupings of lawhich deal with a particular subject
area, which are usually printed in one volume.leT38, which concerns various natural
resources, contains most of the laws defining hanbeters’ duties.

“Section” or “8” refers to a particular subpart @fiegislative act or statute. A “title” is
made up of a number of acts. For example, 38 MAR.& 1 refers to the first section of
title 38 of the M.R.S.A.

Federal laws are similarly organized. A law lilmarcan help you locate any of the laws or
regulations discussed in this guide.

Throughout this guide, excerpts from Maine statafgsear irbold italics* Municipal
ordinances are indented aitalicized. The inclusion of local ordinances is intendedeilitate
understanding of when and how local rules may ftagithe legal framework established by
state law. The ordinances that appear in the guaehave been amended since publication, so
links to various towns’ on-line ordinances are udgd in the appendix.

This Guide is also published on the website ofGkater for Law & Innovation at the
University of Maine School of Lawyww.lawandinnovation.orgWhere references cited in this
document are available on the Internet, they aenaiccompanied by a hyperlink which online
readers of the Guide can use to get ready accextonents and materials.

Special thanks to Heather Sanborn, a studenedttiiversity of Maine School of Law,
whose research and editing contributed signifigatatithe 2006 edition of the Guide.

* All copyrights and other rights to statutory texe reserved by the State of Maine. The text
included in this publication is current to the eridhe Second Special Session of the 122nd
Legislature, which adjourned July 30, 2005, bigubject to change without notice. Itis a



version that has not been officially certified b tSecretary of State. Refer to the published
volumes of the Maine Revised Statutes Annotatedsapglements for certified text.

INTRODUCTION

The Harbormaster

The harbormaster holds an ancient and honoralde tit savors of tarry rigging, tall spars,
and commerce carried out across vast seas.

But even in today’s small coastal village of todagd perhaps especially in those of Maine
where the mix of vessels is diverse, each holdahigftitle plays a distinct and essential role.
Theirs is the job of maintaining an orderly haveheve the work boat, the summer passenger
carrier, the small pleasure craft, the occasicergld yacht and, in some harbors, large oil tankers
and other commercial vessels, coexist in harmorty safety. They must make their harbors
work.

In the end, every statute, every legal opinion evely casual discussion that has to do with
harbor management focuses on harbormasters. Foratter who makes the regulations, it is
they who must apply and enforce them as best they c

These days, harbormasters in all reasonably busgrsvéind themselves under increasing
pressure. When we think harbormaster, we thinknobring assignments, and certainly that is
one primary function of the office. It is also on&the most difficult, with the demand for
mooring spaces heavy and growing while the numbeessels any non-expandable harbor can
accommodate is rigidly fixed.

But that is by no means harbormasters’ only regpditg. Their lines of duty intersect a
web of federal and state laws. Economic developsneomplicate their role, and the work of
some harbormasters involves the rights of shoréftondominium owners and the moored gear
of aquaculturists, along with the traditional marimaffic. They are law enforcement officers
who must deal with theft and vandalism; they mwestkpeace between fishermen and pleasure
boaters; they have certain responsibilities in réga oil spills and waste discharge. To visiting
cruisers, the harbormaster is usually the only taficial with whom they will have any
dealings. Harbormasters must, of course, knowshaait they must also know how to deal with
people.

The demands of the job are great, and they areapable. Harbormasters are focal points
of harbor management for good reason: all the lofedelegated authority converge on them,
and the lines of responsibility are correspondiregtiended under their control.

This handbook seeks to clarify the sources of dhihority, its extent and its limits, and to
use examples and the voices of experience to cem$idw harbormasters and their town
governments can best work together to find effectdolutions to the problems of harbor
management.

OVERVIEW OF HARBOR REGULATION

The regulation of a harbor is a three-way inteisactvhere federal, state and municipal
authorities meet, with a priority of powers in tloatler. From the early years of the 17th century
when the first Acts to regulate marine commerceeweromulgated on our East Coast, the
primacy of the largest governing unit, the Colomgs recognized. Just so today: the federal
government has ultimate authority; next comes tht sand then the municipality.



This is not to imply conflict; the need for speataloperation in this area has a long history.
What has evolved is a benign accommodation thag¢flisrthe individual interests of each of
these three levels of government.

The fundamental federal concern is to keep watges do commerce. To that end, the U.S.
Coast Guard maintains a system of navigational aBig, in the local harbor, its interest stops at
the entrance unless its presence is required fbrirairescue operations, the enforcement of
federal statute or, upon request, assistance kirgaap local authorities.

Similarly, the U.S. Army Corps of Engineers focugesttention on navigability. The Corps
is frequently called upon to provide such servicelocal harbors as the dredging of channels or
the construction of breakwaters, but once it haswedts work its supervisory authority is limited
to seeing that such channels are kept clear asttitstures are adequately maintained.

The Corps of Engineers also has jurisdiction ovanynprojects located on intertidal or
submerged land. In general, a developer mustmltgermit from the Corps to alter or place
structures on these wetlands. Moorings, howewver,cavered by a “general permit.” The
general permit provides that private, non-commércreon-rental, single boat moorings
authorized by the local harbormaster do not reqgaineindividual federal permit. Rental
moorings are not included under the general permAs. a result, marina operators and others
who plan to lease moorings must obtain a permihftioe Corps.

Next in line of jurisdiction is the state. In Mainthis level of regulatory power is exercised
under those sections of Maine Revised Statutes tatemd (M.R.S.A.) that deal with marine
matters on waterways under its control. Of paldicinterest, insofar as municipal harbors are
concerned, are certain provisions of Title 38.

The State’s interest in intertidal and submergetidaarises from outright ownership of
certain lands and fiduciary trust obligations fahers. In Maine, the inner boundary of state
ownership is the mean low water mark, unless tla¢eSiwns the adjacent shorelands. Maine
common law, derived from the Massachusetts Colo@minance of 1641-47, allows private
individuals to own submersible lands that lie betwéhe mean high and mean low tide lines.
The public, however, has certain rights of usehis tntertidal area, including rights of fishing
and navigation, and in certain cases, recreatiosalof the beach.

The outer boundary of state ownership, three nalutiales from shore, has been set by
federal law. The Submerged Lands Act of 1953 cediefig@deral ownership rights in this area to
the states. Note, however, that the dominant &deterest in promoting navigation and
commerce, the so-called navigation servitude, apph this area. The federal government has a
broad range of regulatory authority over theseestatned lands.

Two state agencies, the Department of Environméntalection (DEP) and the Bureau of
Public Lands (BPL), are most active in regulatingrldor activities. DEP has regulatory
authority over environmental issues, but does egtlate the placement of moorings. The BPL
has the authority to lease state-owned submergels lor erection of permanent structures and
other activities, such as construction of wharved marinas, dredging and filling. Those who
wish to do any of these things or otherwise altatessubmerged lands must obtain a lease of
those lands through the BPL. This includes thestrantion of new municipal piers, as well as
private docks. Vessel moorings do not require sulgase.

Title 38 contains the legal basis for the appoimttrad harbormasters, and empowers local
regulatory management of harbors. Other Maine kasgsgn duties and responsibilities on state
waterways to the Bureau of Marine Patrol of the &&pent of Marine Resources. Formerly
known as the Coastal Waters Service, Marine Partdrgely concerned with enforcement of
conservation statutes, but there are considerabées af mutual assistance between its members
and local harbormasters.



Because moorings are for the most part exempt state and federal permitting procedures,
most of the actual management responsibility desshon local governments and their
harbormasters. The state, however, has enacteslatege policies to guide local harbor
management decisions. The Coastal Managementid2okct” states that towns (and other
governmental entities) “shall conduct their actestaffecting the coastal area consistent with the
following policies to: (1) Port and harbor develogomh  Promote the maintenance, development,
and revitalization of the State’s ports and hardorsfishing, transportation and recreatidn.
The Coastal Advisory Committee fleshed out this egeh directive with more specific
recommendations:

Rationale

Maine’s ports and harbors are a limited and irregddnle State resource uniquely capable
of supporting fishing, waterborne transportatiomtav-based recreation, and other uses
dependent on a shoreside location. Less than liOBéame’s 3,500 miles of coastal
shorelines is physically suitable to function apaat or harbor area. These areas are
experiencing unprecedented pressure from a varmdtydevelopment activities.
Government agencies have a responsibility to ashatenew or expanded activities in
these areas will be compatible with, and will negdade their current and future use as a
port and harbor area.

Objectives

1. Maintain, develop, and revitalize port and hardo@as.

2. Encourage activities that increase the poteotiport and harbor areas to serve water
dependent uses, and discourage those that dedrease

Implementation Procedures

1. Government agencies will actively support irdtatcture and services required for
water-dependent uses.

2. Government agencies’ decisions will not degriddeability of port and harbor areas
to accommodate present or future water-dependest us

3. Government agencies will require the provisodrpublic access to the water in the
design or rehabilitation of port and harbor aredsere it can be safely accommodated.
4. Government agencies funding port infrastructuile give priority consideration to
significant commercial ports.

In general, the State has directed Maine towngampte development of water dependent
uses of the waterfront in ways compatible with ogbelicy objectives, such as enhancement of
environmental quality, included in the guidelines.

The interplay between state and local authorithanbor regulation has been controversial.
The Maine Legislature’s amendments to Title 38 larity the existence and scope of towns’
authority are discussed in detail below.

THE FUNCTION OF THE LOCAL ORDINANCE

The local role in harbor management has been thgauof considerable controversy and
confusion in recent years. The Maine Legislatureeraded Title 38 several times during this
period to clarify the distribution of harbor managmnt authority among the State, its
municipalities, and Maine’s harbormasters. Respuntb a legal decision by a Maine Superior
Court, the Legislature in 1986 enacted a law comfig towns’ prerogative to regulate the



assignment of moorings and other harbor managemattérs. That prerogative remains a legal
right of Maine municipalities today.

This section traces the lineage of municipal harbanagement authority from its roots in
the “home rule” power through its most recent dextlan and clarification by Maine’s
Legislature. Hopefully, a firm grasp of their légaghts and duties in the harbor management
area will assist towns and harbormasters in recaggpiopportunities for action to address local
problems not specifically dealt with in statutes€nactment of ordinances that clarify and
supplement broad legislative directives can bevagpinl and creative tool for effective, locally-
oriented harbor management and planning.

Home Rule

Maine’s Constitution, as amended in 1971, grantdaine municipality the authority to
adopt regulations on virtually anything occurringthin its jurisdiction? This authority is
commonly referred to as “home rule.”

The home rule authority is not really carte blandievever. Over the years, Maine courts
have developed a concise rule delimiting the scapehis local power. Under the home rule
authority, a town may assume only those regulafmywers that the State could expressly
delegate to it. In other words, local ordinanced eegulations cannot conflict with applicable
federal or state statutes or regulations. Whetkeeior both of these superior arms of
government have acted to regulate an activity,vants preempted from enforcing conflicting
local laws. This rule doesn’t pertain, for examplere the State or the federal government has
expressly delegated authority to local governmémtsnact more stringent standards, as is the
case with a number of environmental laws.

Accordingly, towns cannot lawfully enforce ordinasahat conflict with relevant provisions
of the principal statutes governing harbor managemitles 38, 17-A, and 12 of the M.R.S.A.
Examples of what towns can and cannot do, undéz &w will be discussed in the following
sections. These examples will be drawn from harbanagement ordinances employed by
various Maine towns.

The South Freeport MarineCase

For many years, the subject of mooring space inynlMaine harbors was not a heated topic.
However, growth in Maine’s coastal areas has madealiocation of mooring privileges in ever-
crowded harbors an increasingly difficult, complard controversial undertaking.

Prior to 1986, the statute detailing the harborerédsiduties did not specify whether towns
could enact ordinances which assert control ovdtersaof moorings and mooring privileges or
whether they could vest that authority in a boargé@mmission, instead of in the harbormaster
solely. InSouth Freeport Marine, Inc. v. THown of Freeport, Superior Court Judge Silsby
held that the legislature had entrusted the powdrrasponsibility for assignment of moorings
and mooring privileges to harbormasters alone. cthet ruled that towns were preempted from
enacting ordinances transferring this function tdoeal board or commission and creating
appeals from the decisions of the harbormaster.

TheFreeportdecision was significant for two main reasonsdelhied towns the authority to
review various harbor management decisions of #ilbdimaster and called all municipal harbor
management ordinances into question. The decgmerated considerable uncertainty about
what harbor activities a town could regulate ana itacould regulate them.

The court’'s decision was subsequently undone by NMweine Legislature through
amendments to Title 38, which, along with the lidige policies underlying them, are discussed
in the following subsection.

Legislative Clarification of the Local Role in Harbor Management



The Maine Legislature acted promptly to negatedtfiect of Judge Silsby’s decision. The
Legislature enacted 38 M.R.S.A. § 7, which has bewdified in subsequent legislative
sessions, and now reads:

38 M.R.S.A. 8 7. Relation to other laws

Nothing in this subchapter may be construed to belimitation on the authority of
municipalities to enact ordinances to regulate tlssignment or placement of moorings and
other activities in their harbors. These ordinanganay include, but are not limited to: A
process for assigning mooring privileges and detarng the location of moorings; a waiting
list for the assignment of mooring privileges; adeschedule; construction standards for
moorings; time limits on the mooring of vessels;paocess for appeals from decisions of the
harbor master; provisions that recognize that mauagi privileges in lawful existence on the
effective date of an ordinance may be preserveadantinued after adoption of that ordinance,
the location and use to be determined by the harbuoaster or other appropriate local
authority; and provisions that establish a harboommission or committee to administer the
ordinance or ordinances and oversee the dutieshs harbor master. Regulations adopted by
the municipal officers under section 2 remain infett unless the municipality’s legislative
body enacts an ordinance pertaining to the same tmatpursuant to the Constitution of
Maine, Article VIII, Part 2, and Title 30-A, sectio 3001.

In short, the legislature made it clear that lamalinances were not preempted by Title 38.
Towns, pursuant to their home rule power, couldhdy chose, enact regulations to supplement
statutory provisions on harbor management. Moredbe legislature specified that the list of
topics towns may regulate was not exclusive. Toearsregulate other harbor activities as well.
The limitation on this local authority is that dfet home rule authority. As mentioned above,
local regulations cannot contradict the letter memt of state or federal law. Municipal ordi-
nances are supplementary. They can usefully béogmegbto clarify ambiguities in the law and
to adapt broad standards to local conditions.

The Department of Conservation’s Harbormaster Authaity Study

In addition to addressing the immediate problemedoBy the South Freeport case, L.D.
2313 commissioned Maine’s Department of ConseraatioOC) to look at the statewide and
local harbor management issues and make recomnamglgor legislative solutions. As
directed, DOC consulted with a number of organazailisted in the study order. The study was
completed in June of 1987.

The study’s recommendations, many of which wererlabacted as law, and some of which
were flatly rejected, indicate which harbor managetnssues have been aired and aid in under-
standing the intentions of the legislature. Thgomeecommendations of the study are briefly
noted below.

The DOC study found that local government “is Isested to determine management needs,
regulate the wise use of harbor resources and @nfmppropriate ordinances.” But while the
study rejected development of state guidelineshbor management, it did recommend that
where certain aspects of harbor management cartabdasdized, legislation should address
those issues. This is the basic direction theslagire has chosen in subsequent amendments to
Title 38.

The major recommendation of the study was, howdlatly rejected by the legislature. The
DOC took the position that state submerged landilshioe open to all on an equal opportunity
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basis. Thus, the study recommended that mooriiegifyr shouldnot be given on the basis of
residency. This position is shared with the Armgrig3 of Engineers. As we shall see, the
legislature ignored this recommendation and hasdataad consideration of residency in the
allocation of moorings.

Subsequent amendments to Title 38 reflect the lEgie’'s at least partial adoption of
several other study recommendations, includingaadard definition of municipal residency for
mooring purposes; clarification that a grant of mwog privileges does not convey any property
interest in submerged lands; a minimum term for da harbormasters; and empowering
harbormasters to appoint several deputies.

One of the study’s recommendations not initiallppigd surfaced again when the legislature
next tinkered with the statute. The study conclutthed the growth and development along many
of Maine’s “great ponds,” such as Sebago and Maem@Hakes, merited consideration of
authority in local towns to appoint harbormastes&ction 3 of 38 M.R.S.A. now includes “great
ponds” within its scope.

The Legal Authority of Municipal Harbor Ordinances
Municipal harbor ordinances are law. Compliancthwhem is obligatory.

38 M.R.S.A. 8 1subjects Maine harbormasters to:

all the duties and liabilities of that office as pscribed by state law, municipal ordinances
and regulations adopted by the municipal officersjunicipal harbor commissioners,
municipal port authorities or other such bodies empered to regulate municipal harbors.

In other words, the harbormaster must enforce nbt the rules contained in state statutes
but locally adopted ones, too. Harbor users, in,tmust comply with all these rules. Section
12 of 38 M.R.S.A. provides that any violation oktktate law contained in the harbormaster
subchapter or violation of any local harbor ordicers a civil violation (as opposed to a criminal
offense) subject to civil penalties, except thdtifa to obey a lawful order of a harbormaster is a
Class E crime.

38 M.R.S.A. 813. Failure to obey orders of harbormsters.

1. Offense defined. A person is guilty of failute obey an order of a harbormaster if the
person intentionally, knowingly or recklessly fail® obey any lawful order of a harbormaster
authorized pursuant to this subchapter.

2. Penalty. Failure to obey an order of a harboaster is a Class E crime.

Because they are rules of law, local harbor managemrdinances should be adopted
following public discussion and should reflect commity desires and goals. In some instances,
town officials—the selectmen alone, or they and riiiembers of a harbor committee or port
authority if they wish to avail themselves of sulgroup—may have the authority to adopt an
ordinance without resort to town meeting.

In practice, however, the broader the exposureitiben reaction the better the resulting
ordinance has proved to be. Discussion by a laggaup of interested persons brings to light
considerations and ramifications that may neverehascurred to any of the members of the
smaller group, no matter how good their intentions.
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For this reason, among others, some municipal atigshave submitted proposed harbor
ordinances to their town meetings for vote. OthHeasge preferred to limit this exposure to a
public hearing, and certainly this degree of putyligvill attract the interested and presumably
the informed.

One other consideration is that the wider the piadtion, the wider the acceptance once the
ordinance is in effect. It is, after all, “everylys harbor—and if everybody has had an
opportunity to share in its shaping, the ordinatnee, will be everybody’s.

THE LEGAL FRAMEWORK: M.R.S.A.TITLE 38

The purpose of this section is to guide the redabesugh the provisions in Maine law
governing the harbor management rights and dufiesumicipalities and their harbormasters.
The focus is on the harbormaster sections of B8eéM.R.S.A., although relevant provisions of
other statutes, principally those found in Titled (having to do with conservation) and 17
(having to do with crimes), are also addressed.

The following structure has been adopted in anretio make this guide one of practical
value to those charged with enforcing Maine lawache pertinent statutory section is quoted in
full, followed by a brief explanation and analysi€xamples of municipal ordinances drawn
from sources within and outside of Maine are presgrto illustrate how the law can be
effectively shaped to suit local conditions. Stasu(i.e. laws passed by the legislature) are in
bold italics while ordinances are indented atadicized

38 M.R.S.A. 8 1. Appointment; compensation

The municipal officers of a town, on request by apgrson desiring mooring privileges or
regulation of mooring privileges for boats or vesseshall appoint a harbor master for a term
of not less than one year, who shall be subjecttbof the duties and liabilities of that office
as prescribed by state law, municipal ordinancesdaregulations adopted by the municipal
officers, municipal harbor commissioners, municipglort authorities or other such bodies
empowered to regulate municipal harbors. The mup&l officers may establish the harbor
master’'s compensation and, for cause by them desmdain writing, after due notice to the
officer and hearing, if requested, remove the harbuaster and appoint another one.

The municipal officers may prohibit a harbor mastdrom making arrest or carrying a
weapon. Any law enforcement officer vested witle tauthority to carry a weapon and make
arrests has the authority to enforce this subchapte

Under this section, towns are required to appoihadormaster if any person who desires
mooring privileges himself or wishes moorings torbgulated makes the request. The statute
specifies that the harbormaster’s term of officallstiot be less than one year. Prior to 1988, the
law called for one-year terms for Maine’'s harbortees  This change reflects a
recommendation of the Bureau of Public Lands,drsitidy of harbormasters’ authority prepared
for the legislature. The BPL noted that one ysanot enough time to come to grips with the
complexities of the job. Towns should seriouslyhgider longer term appointments, which
would allow harbormasters the time and job securégessary to develop familiarity with the
job’s demands and rapport with harbor users.

The statute leaves towns with full discretion oa thatter of harbormasters’ pay. Salaries
for this position vary widely. The job has becomereasingly demanding in recent years. To
the extent municipal budgets allow, town official®uld consider compensation that recognizes
the mounting work load.
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A town that wishes to fire its harbormaster may s “for cause,” e.g., neglect of
responsibilities, provided the harbormaster is givetice and an opportunity for a hearing.
These procedural requirements are those mandatiée ioase of a governmental employee by
constitutional “due process” standards.

Section 1 of 38 M.R.S.A. now clearly states theddhat harbormasters must enforce. The
law makes it clear that a town can limit the laioecement role of its harbormaster by denying
him authority to make arrests or carry a weapoo.cdrry a gun and have the power to arrest, a
harbormaster must also complete a two week traicmgrse at the Maine Criminal Justice
Academy. The Maine Harbor Masters’ Associatioan be contacted for more information on
training requirements. The section emphasizeslebeslature’s intent to permit municipal
regulation of harbors. Harbormasters’ authoritgl Aabilities are those established by municipal
regulations and ordinances (whether promulgatedakipwn council, port authority, harbor
commission, or similar entity) as well as statedavCamden’s harbor ordinance illustrates
local expression of this rule.

The Harbor Master, annually appointed by the BoafdSelectmen, shall have, in
addition to the duties and responsibilities of biice as prescribed by law, the authority
to enforce the rules and regulations of the TownCaimden as described herein,
excepting, however, those projects identified mees requiring approval by the Board
of Selectmen. The duties of the Harbor Mastergilesd by law include, but are not
limited to, the authority to enforce the Statutdstlee State of Maine relating to the
operation of vessels in the Harbor and relatingtihe conducting of navigation in the
Harbor.

Towns should take care in drafting, with the hdipheir current harbormaster, a detailed and
accurate description of their harbormaster’s duti@sprecise job description can help sidestep
misunderstandings with the local harbor commissammd will be a great help to the
harbormaster, too. The Town of Bar Harbor haslegeajut its harbormaster’s responsibilities
and relationship to the harbor committee in thimprehensive mannér.

38 M.R.S.A. § 2. Rules for channel lines: enforceme

The municipal officers of all maritime towns and a@htations, other bodies empowered to
regulate municipal harbors and the county commissers in the case of maritime
unorganized townships may make rules and regulaspnwith suitable provision for
enforcement, to keep open convenient channels fog passage of vessels in the harbors and
waterways of the towns or townships for which thest, and may establish the boundary lines
of those channels and assign suitable portions béit harbors and other coastal and tidal
waters within their jurisdiction for anchorages.

In the event fishing gear is within the boundarynies of a channel in violation of local
rules, the harbor master may issue a warning of mgational interference and may commence
court action to order removal of that gear.

Such rules and regulations as may be made by thasenicipal officers, other bodies
empowered to regulate harbors or county commissisnghall be enforced and carried out by
the harbor master of that town or unorganized towms, or any other law enforcement officer
of the State or any political subdivision of thegs¢.

The harbor master may appoint deputies who, undés Hirection, shall enforce and carry
out the rules and regulations of this section.
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This section deals with the harbormaster’s rola daw enforcement official who, together
with members of state or municipal police forcesothver enforcement agents such as coastal
wardens, is charged with enforcing state and lbeabor rules. The harbormaster is authorized
to appoint one or more deputies to assist in eefoemt. Note, however, that towns can choose
how much law enforcement authority to vest in tieirbormastet.

Earlier versions of this Title 38 provisiorquired establishment of channels for vessel
passage, the boundary lines for such channelsassignment of harbor areas for anchorages.
These actions are now plainly left to municipastieliscretion. However, establishment of
designated channels and anchorages is importapuldtic safety and smooth operation of
increasingly crowded harbors. Towns could, fornegke, more easily prevent extension of
docks into navigation channels where those chartmedsbeen officially designated. Maine’s
towns would be wise to address these matters inpthening process. The most recent
amendment to this section made it plain that acgllgovernmental body suitably empowered
by ordinance or regulation may make these harbaoragement decisions.

The following excerpt from th&ittery Port Authority’s harbor ordinance illustrates use
of this municipal power:

B. Channels: Channels for the passage of boatd bhahaintained in the area under the
jurisdictional limits of the Port Authority and shhae clear of any and all obstructions.

1. A channel is established from Nun Buoy Numi€&ishing Island), one hundred
fifty (150) feet wide, to the town wharf at Kittd?gint; also a fifty (50) foot wide deep
water channel at the entrance of Chauncey Creek fkun Buoy No. 4 to a line from the
southern end of Phillip's Island (which is somesrkeown as Moore's Island) to the
northern end of Gooseberry Island. Chauncey Crdxlva this line shall be maintained
as a mooring area with the Harbor Master laying auboring sites in such a manner as
to insure that the channel shall not be obstruclidte Harbor Master may require bow
and stern moorings, if necessary to insure cleaspge in this area.

2. A fifty (50) foot channel is established frond neun buoy #6, at Hick's rocks,
Northwest and Westward up the back channel betwesen can #3 and red nun buoy
#4. Up the river to both the North and Southeadésiof Badger's Island, terminating at
the Western end of Badger's Island. The centeh@fchannel being determined by the
deepest water in the unmarked portions.

Towns may find it useful to describe in their o@hnees the harbor boundaries under which
their rules apply. The following excerpt from tfiewn of Bar Harbor’s ordinance provides
an example:

Article 1, Channel Boundaries and Anchorage Areas extion 10-101 Establishment of
Boundaries and Areas

Pursuant to the authority granted by Title 38, &stt2, M.R.S.A., 1964, as
amended, the Town Council of the Town of Bar Hatiemeby establishes the following
boundaries, wherein these regulations shall apmyattivities occurring within or
directly affecting the area to the fullest exteetrpitted by law:

Beginning at the northwestern point of Bar Islamtlaunning along the low water
mark of Bar Island southeasterly and easterly te sloutheasterly point of Bar Island;
thence from the southeasterly point of Bar Islaadterly to the southern tip of Sheep
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Porcupine Island; thence from the southern tip loé&p Porcupine Island southeasterly
to the western tip of Bald Porcupine Island; themngening along the low water mark of
Bald Porcupine Island; thence southeasterly to tigh water line at Dorr Point on
Mount Desert Island; thence westerly and northedylsrael Point in Mount Desert
Narrows; thence following the high water line on thb Desert Island from Old House
Cove southerly and westerly to crystal Cove in WesBay on Mount Desert Island,;
thence northwesterly seaward to the Bar Harbor Tdwes or 2000 yards, whichever is
lesser; thence easterly and southerly to the poihteginning. The area includes
Compass Cove, Cromwell Harbor, Bar Harbor, Cano@EdHulls Cove, Lookout Point,
Sand Point, Salisbury Cove, Emery Cove, Leland tPéladley Point, Thomas Island,
Clark Cove, Northeast Cove, Indian Point, Long Go@een Island, Black Island,
Crystal Cove, and all the waters within these bauies.

All that part of the waters of the Town of Bar Harbencompassed by the above
described boundary lines, is hereby assigned foharage except designated channels.

Title 38, Section 2 now addresses the potentidllicbbetween the placement of fishing gear
and creation of channel lines. If the harbormadetermines that fishing gear lays within a
designated channel lane he or she “may” issue aimgto the owners and “may” commence an
action to compel removal of the gear. The statigtes not specify if the warning must precede
initiation of court action. Nevertheless, in adlses that would be the wiser course. Also, the
statute does not require the harbormaster to aetnb@ve wrongly placed fishing gear. This act
is discretionary with the harbormaster. Towns m&h to supplement this power by regulation
or ordinance to clarify instances when the harbsteramust act and the type of action to be
taken. The inclusion of this provision in the statunderscores the need for harbor planning,
which takes the operational needs of all harborsusdo consideration. Channels established
without regard to fishing people’s practices anédse for example, could lead to controversy
and expense for all concerned.

38 M.R.S.A. 8 3. Mooring sites

In all harbors wherein channel lines have been eslished by the municipal officers, as
provided in section 2, and in all other coastal atidal waters, harbors and great ponds where
mooring rights of individuals are claimed to be iaded and protection is sought of the harbor
master, the harbor master shall assign and indicataly to the masters or owners of boats and
vessels the location that they may occupy for mogrpurposes and shall change the location
of those moorings from time to time when the crowldsondition of that harbor or great pond,
the need to conform to section 7-A or other condits render the change desirable.

Unless permitted by an ordinance adopted under mgcB-A, mooring assignments may
not be transferred. Assignments may not be rentedess the provision for rental was part of
the agreement when the mooring was assigned.

Assignment of these mooring privileges does not feonany right, title or interest in
submerged or intertidal lands owned by the Stafi@ the extent that there is any inconsistency
between this subchapter and any law which estaldishor otherwise provides for a port
authority, board of harbor commissioners or similauthority for any coastal waters of the
State, that inconsistency shall be resolved in fa@bthis subchapter.

Whenever practicable, the harbor master shall assimooring privileges in those waters
where individuals own the shore rights to a paradlland, are masters or owners of a boat or
vessel and are complainants, and shall locate shiégamooring privileges therefore for boats
and vessels, temporarily or permanently, as theecagy be, fronting their land, if so request-
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ed, but not to encroach upon the natural channel @hannels established by municipal
officers; provided that not more than one mooringay be assigned to any shore-front parcel
of land under this privilege. Notwithstanding seéat 11, persons who, prior to January 1,
1987, owned shore rights of at least 100 feet anftage regardless of the size of the lot shall
have mooring privileges assigned according to tsisction. The limitation of one mooring
assigned under this privilege shall not prevent tbener of a shorefront parcel from receiving
additional mooring assignments under the allocatiegstem for all other residents.

A harbor master may refuse to assign mooring préges to any vessel or boat owner or
master who has not paid any fee, charge for sersic®rfeiture or penalty levied pursuant to
this subchapter.

Municipalities may not charge mooring fees for ando not have jurisdiction over the
siting or specifications of structural moorings udeto secure aquaculture equipment within
the boundaries of a lease site when that site’sske#s issued pursuant to Title 12, section 6072,
6072-A, or 6072-B.

Municipalities have jurisdiction over boat and vedsmoorings within the boundaries of a
lease site when that site’s lease is issued pursuarTitle 12, section 6072, 6072-A or 6072-B.
A municipality may not charge a mooring fee for adt or vessel within the boundaries of a
lease that is inconsistent with that municipalitytgher mooring fees for commercial vessels.

Two noteworthy cases add some clarification anthdiein to 38 M.R.S.A. 8 3. In 1991, the
Maine Law Court ruled that a shorefront propertynemwwas not entitled to locate a mooring that
would front his property where the owner failediltostrate that the desired mooring site was
safe and practicable. Edwards v. Town of YA&R7 A.2d 412 (Me. 1991). And in 1996, the
Court ruled that the statute allows a harbormasteelocate moorings rather than to remove a
mooring altogether. Horn v. Town of Boothb&y?2 A.2d. 1105 (Me. 1996).

The assignment and regulation of moorings has laeéwpic of considerable debate and
controversy in recent years. In response, thesligire has substantially amended relevant
provisions of Title 38.

This section spells out harbormasters’ authoritgranooring assignments, a power which is
inherent in section 1 of Title 38. Note, howeubat the assignment of moorings may no longer
be left to a harbormaster’s discretion. If a tdwas promulgated ordinances that create a harbor
commission or similar entity that enacts rulestfer assignment of moorings, the harbormaster
must implement those rules.

This section also contains a legislatively mandatedrity towns must honor in assigning
mooring privileges. A shoreside property owneoidinarily entitled toone mooring fronting
owned land on the basis of this priority so longta$ocation does not interfere with a channel or
navigability. This right is not an absolute ond lull be recognized “whenever practicable.”
The location of channels or other management dew@simay disallow it. A shoreside owner
may receive mooring assignments under other puawsiof the law, too. This statutory
preference is based on the concept of “littorahtsg a common law notion that shorefront
owners have a property interest in access to therwafront of their property. Although much
limited by a host of environmental and other regiafes, as well as the existence of public rights
in the intertidal and submerged lands and the wadbove them, this common law principle
persists.

Two other conditions must also be met by a littayvainer seeking a mooring under this
section. First, one must own shore rights to @edasf waterfront land. The statute does not
expressly address the issue of multiple ownershipere, for example, a condominium
association actually owns the waterfront land. &k freading, however, would entitle the
association to a single mooring based on this tetatypreference rather recognize the ownership
claims of individual condominium dwellers. Sectibh of 38 M.R.S.A. defines a parcel of land
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as either a town’s minimum building lot size or @D square feet, whichever is larger. In any
case, the parcel must include 100 feet of shorélorgage.

Second, one must “own” a boat to lay claim to fimsilege. There is nothing in the statute
which specifies the type of ownership interest onest prove. The need to define the meaning
of boat ownership has become clear in at leastadn@aine’s harbors where the following
factual scenario is becoming increasingly commom: M has rights to a mooring but has
recently sold his boat. Mr. B wants to rent Mr.sAnooring. Section 3 of 38 M.R.S.A.
expressly forbids transfer of a mooring assignnernother, unless the provisions of section 3-
A are satisfied, and rentals are only allowed ihct®ned when the mooring was initially
assigned. To avoid this ban on transfer of rigittsental, Mr. B can sell Mr. A part of his
boat—say, a one percent interest (a rental feesgudse). Mr. A now “owns” a boat and may
assert his right to retain his mooring, regardtgsbie fact he may in fact never set foot on board.
Towns may wish to close this loophole, which, ifdely used, could prevent those on the
waiting list from ever receiving a mooring, througtunicipal definition of boat “ownership.”
Requiring proof of ownership of a controlling irget in a vessel or registration in one’s name
for tax purposes or the demonstrable right of esiekiuse are possible bases for definition.

The harbormaster’s right to refuse to grant a nmgpto anyone who fails to pay fines or fees
is an important tool for enforcing harbor regulaso

A number of municipalities have enacted ordinareed regulations containing additional
guidelines and priorities. Those towns who doassign moorings on the basis of the minimum
priority system established by Title 38, SectiofoB shorefront property owners will have to
amend their ordinances.

At this point, the reader may wish to turn to thecdssion of 38 M.R.S.A. section 7-A, infra,
which discusses the limited preference for nondessis established by the legislature and the
extent to which towns must adjust previously essaleld priorities to conform to this new law.

Some towns have enacted rules that specify the ajpeooring to be used. An example,
from the port of Portland’s harbor rules, is conéal in Appendix D.

In other communities, such &astport, the rule on moorings is more general and much is
left to the harbormaster’s discretion:

All existing moorings and all moorings to be sethe future shall be of sufficient
size to hold the vessel for which they are to lexlusAll moorings shall be approved by
the Harbor Master. Boat and/or mooring owners nbayliable for any damage caused
by faulty, inadequate, or improperly placed moosng
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Recently, the Bureau of Parks and Lands has estali rules for the location and
appearance of mooring buoys as part of its MaiageSkids to Navigation System:

MOORING BUOYS: To avoid mistaking mooring buoys f@ids to navigation or
regulatory markers, they shall be colored white wia single BLUE horizontal band
clearly visible above the water line. No mooring ynbe installed so that it or the object
moored thereto extends beyond the water safety Z806 feet from any shore) or one-
third the distance to the opposite shore, whicheigless.

These rules carry the force of law and should berporated into local regulations.

In order to effectively manage a mooring field, therbormaster should be required to
maintain a register of assignments that includes Idtation of each mooring, boat name,
owner’s name, type of mooring and boat registratiombers.

The most efficient method of keeping such a ree®gtaphic: a harbor chart, on which each
mooring is indicated by an assigned number whiafeleted to the written record. This method
is not only helpful to the harbormaster, it bergeflie owner as well. Should a boat drag, or go
ashore, or suffer any other mishap, the harbormaste immediately identify and inform the
owner, who presumably will want to be on hand tisisn any remedial action.

Charts for this purpose can be made by blowingagments of the government charts now
issued by NOAA (previously a function of the U.SaSt and Geodetic Survey). For harbors
where the U.S. Army Corps of Engineers has execptefcts, the Corps maintains a file of
detailed charts, both with and without soundings} eopies can be obtained by requ@st.

Section 3 of 38 M.R.S.A. expressly forbids thoseovéne granted a mooring assignment
from renting or otherwise transferring that rigbt dnother, unless the mooring was initially
granted as a rental mooring. As noted above, asCalr Engineers permit is required for a rental
mooring. A simple way to aid enforcement of thiteris to require that all mooring assignments
be used solely for the boat listed in the mooripgligation. In the interest of fairness, the
ordinance should include exceptions to this ruladcommodate, for example, those who obtain
a new boat or wish to let a visitor use their mogror a short time.The Town of Freeport's
coastal waters ordinanceprovides a good model on this point:

Leasing. All mooring assignments (with the exoeptif Marina Rental Moorings) shall be
used exclusively for the personal use of the apptisolely for the boat listed in the application.
No leasing, subleasing, or assignment of mooringa@oring numbers shall be allowed.

Recent amendments clarify that a grant of the lege to set a mooring does not carry with
it any property rights to state-owned submergeddasccupied by the mooring. This provision
should bar claims that the state has in any wayweyed away public trust lands or that by
revoking mooring privileges it has unconstitutidpaltaken a property right without
compensation.

Language added in 2003 limits the authority of mipalities to regulate the location of
aguaculture facilities. It provides that municipat have no jurisdiction over the siting of these
facilities and may not charge mooring fees for thévfoorings for boats used in connection with
the aquaculture facilitgo fall under municipal authority, but towns may riot to keep these
vessels out by charging exorbitant fees for theserings.

38 M.R.S.A. § 3-A. Mooring transfer permitted by adinance

A municipality may adopt an ordinance that allowisd transfer of a mooring assignment used
for commercial fishing purposes. The ordinance magrmit a mooring assignment to be
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transferred only at the request or death of the igg®e, only to a member of the assignee’s
family and only if the mooring assignment will coimue to be used for commercial fishing
purposes. For the purposes of this section, “memioé the assignee’s family” means an
assignee’s parent, child or sibling, by birth or gdoption, including a relation of the half
blood, or an assignee’s spouse.

Section 3 makes clear that a mooring assignmemntatébe transferred as part of the private
sale of a boat or of the mooring tackle itself. mibipalities that have a waiting list may not
permit private transfers of mooring assignmentgdoreational vessels. However, under section
3-A, municipalitiesmay adopt an ordinance allowing commercial fishermertransfer their
mooring assignments to members of their immediamilies. The transferred mooring
assignments must continue to be used for commédisiihg.

38 M.R.S.A. 8 4. Neglecting to remove or replaceanrings

In case of the neglect or refusal of the masterawner of any boat or vessel to remove his
mooring or to replace it by one of different chartse, when so directed by the harbor master,
that harbor master shall cause the entire mooring lbe removed or the buoy removed and the
chain dropped to the bottom or shall make such clgann the character of the mooring as re-
quired, and collect from the master or owner of thlaoat or vessel the sum of $100 for either
of those services rendered and the necessary exggeBgfore removing a mooring or a buoy, a
harbor master shall notify the master or owner,afvnership can be determined, by mail at his
last known address of the action desired of hime tfact that the mooring will be removed and
the fine. If the matter is not settled to his ssffaction within 2 weeks, the harbor master may
take the action provided for in this section.

Harbormasters should note that owners are givemoanmeek grace period during which to
remove a mooring or buoy. No action should beriak#il the requisite notice is given and this
time has elapsed. Towns may wish to define bynamtie the types of expenses billable to one
whose mooring or vessel must be removed.

The City of Portland’s harbor ordinance provides a good example.

In the case of the neglect or refusal of the ovaieany mooring to comply with these
regulations, or the order of the Harbor Master ®nrove his mooring or replace it with
one of a different character, the Harbor Master nmagnove or cause to be removed any
such mooring, or remove or cause to be removedtioy, and drop the chain to the
bottom. Any such removal and storage shall béateixpense and risk of the owner of
the mooring, PROVIDED that before removing a mogram buoy, the Harbor Master
shall notify the mooring owner, if ownership candstermined, by mail, at the owner’s
last known address, of the violation or action dasiof him, the fact that the mooring or
buoy will be removed, and of the fine, if anyth# matter is not settled to his satisfaction
within two weeks, the Harbor Master may take th@aqorovided for in this section

38 M.R.S.A. 8 5. Removal of vessels obstructing drarage

A harbor master, upon receiving complaint from thmeaster, owner or agent of any vessel,
shall cause any other vessel or vessels obstrudiegfree movement or safe anchorage of that
vessel to remove to a position to be designatethbyharbor masters and shall cause, without
any complaint being made to the harbor master, amgssels anchoring within the channel
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lines as established by the municipal authoritiess provided in section 2, to remove to such
anchorage as the harbor master may designate.

If that vessel has no crew on board or if the maste other person in charge neglects or
refuses to move such vessel as directed by thedraraster, the harbor master may put a sui-
table crew on board and move that vessel to a fiéeerth at a wharf or anchorage at the
cost and risk of the owners of the vessel and stddarge $100, to be paid by the master or
owner of that vessel, which charge, together wikie tcost of the crew for removing that vessel,
the harbor master may collect by civil action.

Recent amendments to this section clarify thas the harbormaster, rather than the vessel
operator or master, who determines the positiorwhich a vessel must relocate if it is
obstructing another vessel or anchored within chhhines. Note that although harbormasters
must receive a complaint to compel a vessel to noonef another’'s way, they “shall,” on their
own initiative, disallow vessels from anchoring kit channel lines. Kittery’s ordinance
allows for a 48-hour grace period.

Any person so ordered by the Harbor Master actindar this paragraph, shall remove
the same within 48 hours after ordered; providedwaver, that if the Harbor Master

shall find an emergency requiring immediate actiomprevent injury to life or damage to

property, he may cause said mooring or any vessatlaed thereto to be removed and
relocated. Any expense involved shall be bornéhbyowner of the mooring or vessel
being removed.

Additional civil or criminal penalties may also eposed on those who fail to obey a
lawful order of the harbormaster. Criminal pereatiare set forth in section 13; civil
penalties are in section 12. A discussion of gaokision is included below.

38 M.R.S.A. § 6. Power to arrest for assault

Harbor masters, whose authority is not restricted described in section 1, may arrest and
deliver to the police authorities on shore any pemnscommitting an assault upon them or
another person acting under their authority.

This is the only grant to harbormasters of poweartest contained in Title 38. Provisions in
Titles 12 and 17-A, discussed below, extend thig kEnforcement authority. Note that
harbormastera/hose arrest authority has been restrictechothave authority under this part of
the law to place persons under arrest

38 M.R.S.A. 8 7. Relation to other laws

Nothing in this subchapter may be construed to belimitation on the authority of
municipalities to enact ordinances to regulate tlssignment or placement of moorings and
other activities in their harbors. These ordinanganay include, but are not limited to: A
process for assigning mooring privileges and detarng the location of moorings; a waiting
list for the assignment of mooring privileges; adeschedule; construction standards for
moorings; time limits on the mooring of vessels;paocess for appeals from decisions of the
harbor master; provisions that recognize that mauagi privileges in lawful existence on the
effective date of an ordinance may be preserveadantinued after adoption of that ordinance,
the location and use to be determined by the harbuoaster or other appropriate local
authority; and provisions which establish a harbeommission or committee to administer the
ordinance or ordinances and oversee the dutieshs harbor master. Regulations adopted by

20



the municipal officers under section 2 shall remaim effect unless the municipality’s
legislative body enacts an ordinance pertaining tbhe same matter pursuant to the
Constitution of Maine, Article VIII, Part 2, and Tile 30-A, section 3001.

This section clearly expresses the legislaturdsnition to allow local governments a broad
range of authority in managing harbor usages. 3éaion specifies a number of matters,
including assignment of mooring privileges and lelsshment of a harbor commission to oversee
the duties of the harbormaster, which towns maywisaddress in ordinances. The list is not
exclusive. Towns may enforce ordinances on togilesr than those mentioned in the statute.

Nonetheless, there are limits on towns’ authordymanage their harbors. The basis of
towns’ authority in this context is the home rulewgr, discussed earlier. In exercising this
power, towns cannot disregard express statutoryigioms. For example, a town ordinance
cannot sanction the transfer of a mooring assighralemg with the sale of a boat because 38
M.R.S.A. section 3 expressly bans such a transtakewise, a town cannot refuse to grant
shorefront owners the preference in obtaining armg@rovided for in 38 M.R.S.A. section 3.

Another area in which towns’ regulatory discretibas been curtailed by the legislature
involves the assignment of moorings to non-ressland the establishment of a waiting list for
moorings.

38 M.R.S.A. 8 7-A. Waiting lists: nonresident modngs

1. Waiting lists. If a municipality receives momgplications for mooring privileges on state-
owned lands that are controlled by its rules or ordnces than there are mooring spaces, the
municipality shall assign spaces as they becomeilataée from a waiting list or lists according
to its rules or ordinances, except as provided lstsection. Waiting lists in effect at the time
that this section becomes law may continue in effdmt persons shall be selected from those
lists in accordance with the allocation provisions this section. If at the time a person
applies for a mooring there is no waiting list, thiperson may be assigned a mooring without
regard to the allocation provisions of this section

2. Allocation to nonresidents. If there are appdints who are nonresidents who wish to moor
a vessel the principal use of which is noncommetaad less than 10% of the moorings are
currently assigned to persons fitting this descrgt, the next mooring available shall be
assigned to the first such person on the list.thre are applicants who are nonresidents who
wish to moor a vessel the principal use of whichdemmercial and less than 10% of the
assigned moorings are currently assigned to persétigg this description, the next mooring
available shall be assigned to the first such person the list. If both nonresident
noncommercial and nonresident commercial assignme@are below 10% and there are both
types of applicants on the waiting list, the avdila space shall be assigned to an applicant in
the category that is the farthest below 10%. Theden of proof in determining residence and
the principal use of a vessel shall be upon the kqgmnt.

Each year, persons with mooring assignments shabort to the harbor master their
anticipated residency status for the next year antlether they anticipate the principal use of
their boats to be commercial or noncommercial. Thwrbor master shall update the
percentage of mooring holders in each category froims data.

It is not a requirement of this section that a perslose a current mooring assignment to
meet the objectives of this section.

Shorefront property owners shall be assigned mogriprivileges as established in section
3.
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If the mooring fee charged to nonresidents exce&29 a year, the fee charged shall be
reasonable in relation to the costs involved in grding that mooring and shall not exceed 5
times the amount charged to residents.

This subsection shall be construed broadly in order accomplish the distribution of
moorings to nonresidents as specified in this sewoti

This section mandates the assignment of mooringespom a waiting list in communities
where the mooring site applications exceed the murob available sites. Although individual
towns may decide the procedures for establishinbamsigning moorings from the waiting list,
this section requires that in some harbors a lanpeority for non-residents be established.
Note that this rule of priority does not apply mnemunities where there is no waiting list.

Simply stated the rule is as follows: If non-resitde who use their vessels for non-
commercial purposes have less than 10 percenteoéxtsting moorings, the next available one
goes to the first such person on the waiting listkewise, if non-resident, commercial users
have less than 10 percent of the mooring sitesfitstesuch person on the waiting list receives
the next available mooring. If both categoriesusérs have less than 10 percent, the category
with the fewer moorings is entitled to preferendes noted above, this rule applies regardless of
the fact that there may be others on the waitsigalhead of the non-resident.

This new rule complicates the task of assigning mnmgs. In order for the rule to operate
smoothly, towns may wish to define a number of grny ordinance. The legislature has
defined “municipal resident” as any person who @oesi a dwelling in the municipality for more
than 180 days in a calendar year. Note that agpuiicbear the burden of proving their residency
status and their vessel’s principal use. The w&aupressly provides that towns negpandthis
definition to give others residency status. Théniteon of resident is the key to the priority
established by section 7-A. By expanding the dafim of “residency” in this context, for
example, towns can narrow the category of thosdezhto this statutory preference.

Section 7-A requires that persons with mooringgassents inform the harbormaster of their
anticipated residency status for the coming yeat @e intended use, commercial or non-
commercial, for their vessels. This requirementy ngase the task of keeping track of
fluctuations in these categories. As a further taidheir harbormasters, towns may wish to
require by ordinance that all wait-listed applicaptovide similar information.

Towns are left with wide discretion in establishimgchedule of fees charged for moorings.
Section 7-A establishes two limits on this disaretin regard to non-residents: non-resident fees
over $20 must be “reasonably related” to municgueasts in providing the mooring and cannot be
more than five times the fee charged residents.es@Hhimits stem from constitutional due
process requirements and proscriptions againgtigis@tion based on residency.

Provided that the statutory preferences are resgetbwns may also establish their own
priorities for mooring assignment. Towns may wishuse their authority to promote develop-
ment of waterfront uses, such as commercial fishfagored by the community. Mooring
assignment can be a tool for implementing goalstitied in the harbor planning process. The
following hypothetical ordinance based on the Town of Freeport’s harbor ordinatadess into
account the legislatively imposed non-residentrigi@nd promotes commercial fishing. Towns
may wish to establish other priorities as communégds direct.

Mooring Assignment; Waiting List

(A) Except as provided in subsection B, mooringvilgges shall be granted on
application to the Harbor Commission, on a firstmom first served basis. The Harbor
Commission may, however, deny a mooring permitafor reasons specified in [the
section on applications, e.g., failure to pay assesfees, transfer of mooring assignment,
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sale of vessel, incomplete application, etc.]. Tdtal number of moorings assigned shall
not exceed the number specified in the Harbor Manaant Plan.
(B) When the number of applications exceeds thebauwf available mooring spaces,
the Harbor Commission shall assign mooring spaceshay become available from a
waiting list, pursuant to the requirements of subies C.
(C)(1) The Harbor Master shall maintain a waitinigtlof all applicants who were not
assigned a mooring that year and post that lighiem Town Hall. The list shall be in four
sections: (i) littoral owners; (ii) resident, fullme commercial fishermen; (iii) resident;
and (iv) non-resident. [Note: these terms must kéindd elsewhere in the harbor
ordinance.] The Harbor Master shall determine thppeopriate category based on
information provided in the application. Applicatis shall be dated on receipt at the
Town Office and, except as provided in subsect®)(2], shall be considered for vacant
moorings from each section in the chronologicalesrdeceived in accordance with the
following priorities:

a. Littoral Owners shall receive their first moog as a matter of right. They shall

be given the first vacancy available. No fee igureed of them. The assignment

shall be in the same name or names and qualitylefas the littoral land is held.

b. Full Time Commercial Fisherman: Resident commébmat owners shall receive

the next available vacancy after littoral ownerall efforts shall be made to move

them within the commercial zone as soon as possible

c. Resident.

d. Non-resident.

e. Applications concerning second or subsequermtrimgs of any type held by one

person, entity or household shall be directed te @oastal Waters Commission,

which shall consider each application and assigyoaition on the waiting list.
(C)(2) If less than 10 percent of the currently igged moorings are held by non-
residents using the moorings for noncommercial purposesf tess than 10 percent of
the currently assigned moorings are held by nondesgs using the mooring for
commercial purposes, the next available moorirgjldie assigned to the first applicant
on the waiting list meeting that description. Ifoth user categories, non-
resident/noncommercial and non-resident/commereia,allocated less than 10 percent
of the moorings, the next available mooring shallassigned to the first person on the
waiting list in the category with fewer mooring$his subsection shall govern mooring
assignments until each user category describedhisrdubsection has 10 percent of the
allocated moorings. If there is no applicant ore taiting list within the categories
described in this subsection, the next availablenng shall be assigned according to
the priorities described in subsection (C)(1).

38 M.R.S.A. § 8. Waiting list

Whenever there are more applicants for a moorings@mment than there are mooring
spaces available, the harbor master or other towfictal shall create a waiting list. The town
officials shall work out a reasonable procedure fpersons to add their names to this list. The
procedure shall be posted in a public place. Tl Ehall be considered a public document
under the freedom of access law.

This section specifies that when applicatidrier moorings exceed the number of available

moorings, a town must establish a waiting list. e ibllowing harbor ordinance from the
Town of Freeportillustrates a reasonable method for adding naméset waiting list.
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Waiting List. The Harbormaster shall maintain actegonological waiting list with
complete application information of all applicam#o have applied for but not received
a mooring assignment. Persons desiring a placehenwaiting list may apply at any
time by making out a mooring application form atticg it with the Harbormaster. The
list shall be in eight sections, each section iroadllogical order as to when the
application was received with recreational applicais being limited to natural persons:
(1) Resident Fisherman; (2) Resident/Recreatioi{d); Resident Commercial Marine
Enterprise; (4) Non-Resident Fisherman; (5) Noni®mst Commercial Marine
Enterprise; (6) Non-Resident Recreational; (7) Best Subsequent; (8) Non-Resident
Subsequent. A copy of this waiting list, compadeal information required in Article 5
Section 3 of this Ordinance shall be posted inTtbevn Office and shall be provided to
all members of the Coastal Waters Commission, aakenavailable for any Commercial
Marine Enterprise or any others who request a copy.

38 M.R.S.A. § 9. Abandonment of watercraft

No person may bring into or maintain in the harb@any derelict watercraft, watercraft for
salvage, or abandon any watercraft in the harbortkout a permit from the harbor master or,
if there is no harbor master, the appropriate murpal official. Whoever does so without
permit is guilty of a Class E crime. Watercraft vadhm are to be salvaged by firms licensed by
the State to do salvage work shall be excluded froms section. The municipal board or
commission entrusted with harbor management shak lthe sole determiner as to what
constitutes a watercraft that is derelict and whainstitutes a watercraft that is abandoned.

Note that this section calls on the local harbommission or a similar entity to define
“derelict” and “abandoned” watercraft by ordinarareregulation. Towns can use this provision
to protect both the public safety and the scenalityuof the harbor.

While the statute gives the municipal board or caession entrusted with harbor
management the sole discretion to determine whagtitotes a derelict or abandoned watercratft,
municipalities must consider other statutes in meit@ng what action can be taken with regard
to that vessel. The 1991 Abandoned Watercraft(A2tM.R.S.A. 8§ 591, et seq.) establishes a
program to be administered by the Bureau of Pubdinds, subject to available funding, to
remove abandoned watercraft from coastal watethidbe abandoned watercraft have been
reported to it by municipalities in a timely manner

The state program defines abandoned watercrafpfmposes of that program as “any
watercraft that is inoperative and neglected, sulggteor partially submerged or that has been
left by the owner in coastal waters without intentof removal.” It includes motors, electronic
and mechanical equipment and other machinery cwsitymused in the operation of the
watercraft. “Watercraft” is further defined as Yatype of vessel, boat, barge, float or craft 20 or
more feet in length that is used or capable of asea means of transportation on water,”
including seaplanes. An abandoned watercraftbgestito removal under this program if it is in
the water and no permit has been issued by theaipatity under Title 38, section® if it is on
land, the landowner has not granted permissionhé viessel owner to abandon it on that
property, and the landowner grants permission ¢csthte to enter on the property to remove the
vessel.

The program only applies to:

1) watercraft abandoned after July 1, 1993 if thenitipal board or commission entrusted
with harbor management has given notice to thedreof the Bureau of Public Lands
within 120 days of abandonment; or
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2) watercraft abandoned after October 9, 1966 (leam 25 years prior to the effective
date) if notice has been given to the director tefi@nuary 1, 1994.

This program does not apply to watercraft abandgmied to October 9, 1966.

Once the municipality has given the state apprégpnatice, the Bureau of Public Lands will
attempt to notify the owner to verify that it isaadaloned. If the owner cannot be found or fails
to respond within time limits, the state may remtwe watercraft, sell it, apply any proceeds to
costs and liens, and keep any excess for the Sgechérands Fund. If proceeds do not cover
removal costs, it may bring a civil action agaitisé owner for costs of removal plus an
additional 50% penalty. Or the state may authoaizkird party to remove it, sell it, pay 5% of
the proceeds to the Submerged Lands Fund and kedgalance

Municipalities that do not give appropriate notite trigger inclusion in the Bureau of
Submerged Lands abandoned watercraft program oratkafaced with abandoned watercraft
less than 20 feet in length must comply with dugcpss requirements of reasonable notice and
with the general abandoned property statutes. foHewing examples from Portland and
Scarborough and any elaboration on them shoulévewed by the town attorney to make sure
that they comply with these constitutional andwgtaty requirements.

The Port of Portland’s regulations offer helpful definitions of “derelict” and “abanded”
vessels:

(a) Derelict Vessel - A derelict vessel is a vieggech has one or more of the following

characteristics:

(i) The vessel is required to be registered vaitlty federal or state governmental
agency, but is not so registered;

(i) The vessel's owner, operator or custodianroat be located nor identified,;
(iif) The vessel is a motor-powered vessel whimes not have a working engine;
(iv) The vessel does not have operable and eféclsige pumps;

(v) The vessel has not been in operation for 6@ore consecutive days; or

(vi) The vessel is sinking and its owner canre®tbntacted within a period of 24
hours from the time it is observed sinking.

(b) Abandoned Vessel - An abandoned vessel isvbiah is the subject either of an
unauthorized berthing complaint or complaint forauthorized mooring at a public or
private pier or mooring whose owner cannot be cotad within a period of 24 hours from
the time of the complaint.

The Town of Scarboroughentrusts this determination to its harbormaster.

When, in the opinion of the Harbormaster, a vessd been abandoned in the
harbor, he may take custody and control of suchseleand remove it, store it or
otherwise dispose of it, all at the expense and sk of the vessel owner. Reasonable
notice of such disposal shall be publicly giverhe Vessel owner may appeal the action
of the Harbormaster under this Section 3 as prayigeArticle X of this Ordinance.

38 M.R.S.A. 8 10. Harbor master liability
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In addition to the immunities from liability and th limitations and defenses provided
under the Maine Tort Claims Act, Title 14, sectio®03, 8111 and 8112, a harbor master
who, in the performance of statutory duties as &&th in sections 4 and 5, causes any damage
to property or any injury to a person shall not bmble for damage or injury, unless the
damage or injury is a direct result of the grossgligence, gross recklessness or bad faith
intentional misconduct of the harbor master.

In performing duties, a harbormaster may be dallpon to take actions causing harm to
persons or property. Liability for any such actipne., the responsibility to compensate those
harmed monetarily or otherwise, is the topic of thection.

Because harbormasters are public employees, they ardimited immunity from suit under
the Maine Tort Claims Act (MTCA). The MTCA is amoplex law, discussion of which exceeds
the scope and purposes of this guide. Generadlglspg, harbormasters are liable for negligent
conduct of duties within the scope of their empley such as crashing into a sailboat while on
patrol. On the other hand, harbormasters enjoglatesimmunity for certain official actions,
such as the refusal to grant a mooring permit.

38 M.R.S.A. § 11. Definitions

As used in this subchapter, unless the context otfise indicates, the following terms have
the following meanings.
1. Municipal resident. “Municipal resident” meansany person who occupies a dwelling
within the municipality for more than 180 days in ealendar year. A municipality may by
ordinance include other persons in the definitiori cesident.
2. Parcel of land. “Parcel of land” means the laeg of the minimal buildable lot size in the
municipality or 20,000 square feet and, in eithease, including 100 feet of shoreline frontage.

As mentioned at several points above, towns may wesadopt their own definitions to
supplement these legislative ones and fine tuna tbdocal circumstances. A definition section
should be included in every town’s harbor ordinandelear ordinance definitions can avoid
confusion and controversy. For example, the lagis# definitions leave room for adjustment.
Towns may “include other persons in the definitadmesident,” i.e. allow 90 day residents to be
residents. (Making the residency period longer th&d days, on the other hand, woektlude
people from residency and is plainly prohibitedowhs can affect the number of those who can
lay claim to littoral rights by increasing the nmmal buildable lot size: as a result, fewer sites
would be “parcels of land” for the purposes of 3&R\E.A. Section 3.

38 M.R.S.A. 8 12. Violation of subchapter

Except as provided in section 13, a violation ofgtsubchapter or any harbor ordinance
may be prosecuted and relief, fees and penaltieantgd and assessed pursuant to the
provisions of Title 30-A, section 4452.

This section outlines the civil enforcement auttyori

38 M.R.S.A. 8 13. Failure to obey orders of harbormsters
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1. Offense defined. A person is guilty of failute obey an order of a harbormaster if the
person intentionally, knowingly or recklessly fait® obey any lawful order of a harbormaster
authorized pursuant to this subchapter.

2. Penalty. Failure to obey an order of a harboaster is a Class E crime.

The consequences of violating a harbormaster’srerdgech as an order to remove a vessel
from an established channel, can be serious. Cobowiof a Class E crime can carry with it a
six-month jail term and a $500 fine. Harbormastersorded full law enforcement authority
must be given training in criminal justice procesir As discussed below, the town, town
attorney, local district attorney, and harbormasteyuld work out a procedure for prosecution of
civil and criminal actions initiated by the harbaster’s issuance of citations.

Title 38, subchapter VII: Operating Restrictions

Sections 281 through 284 deal with specific mattérgreat concern to any responsible person
who wishes to make use of harbor facilities in peand safety, as well as to municipal
authorities and the harbormaster. Section 285 adtéxided sting of enforcement.

Title 38 § 281. Speed restrictions

Whoever operates any watercraft, vessel, water ,slggrfboard, similar device or
motorboat, however propelled, upon the tidewatefsaay municipality or upon any of the
offshore waters within the jurisdiction of this Sta at a speed greater than is reasonable and
proper, having due regard for traffic, proximity tavharves, docks, moorings or shores, and for
any other conditions then existing, shall be guily a Class E Crime.

The Class E designation sets the fine at a maxinofinr3500 and imprisonment to a
maximum of six months, and allows the impositiorboth penalties.

Title 38 § 282. Endangering persons or property

Whoever operates any watercraft, vessel, water ,slggrfboard, similar device or
motorboat, however propelled, upon the tidewatefsaay municipality or upon any of the
offshore waters within the jurisdiction of this Sta in a manner which endangers any person
or property shall be guilty of a Class E crime.

Title 38 § 283. Operating recklessly

Whoever operates any watercraft, vessel, water ,slggrfboard, similar device or
motorboat, however propelled, upon the tidewatefsaay municipality or upon any of the
offshore waters within the jurisdiction of this Sta recklessly shall be guilty of a Class E
crime.
Title 38 § 284. Operation under influence of drug®r liguor

Whoever operates any watercraft, vessel, water ,slasrf-board, similar device or
motorboat, however propelled, upon the tidewatefaoy municipality or upon any of the
offshore waters within the jurisdiction of this Sta while intoxicated or under the
influence of any narcotic drug, barbiturate or mguana, shall be guilty of a Class E
crime.

Title 38 § 285. Enforcement of operating restricins
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Every law enforcement officer in this State, includ)y harbor masters and their deputies,
shall have the authority to enforce this subchapt@nd in the exercise hereof shall have the
authority to stop and board any such watercraftsgel or motorboat found in violation of said
subchapter. It shall be unlawful for the operatamf any such watercraft, vessel or motorboat
to fail to stop upon hail from any such officer, @aha violation of the same shall be punished
as provided in section 282.

Without exception, every municipality that has adeharbor regulations includes bans that
parallel the operating restrictions of Subchaptdi. V Operating to endanger, operating
recklessly, and operating under the influence afjdror liquor are violations easy to detect and
identify. A certain amount of ambiguity creepswhen it comes to excessive speed within the
harbor. Of those towns that apply an actual speet five is the magic number—sometimes
applied in knots, sometimes in statute miles perhdhe difference, of course, is minimal, not
to say imperceptible. For that matter, without # of radar, who can be sure that a boat is
traveling at six knots rather than five? In angesamost harbors which impose such a limit post
it at the harbor entrance.

Some harbormasters or their harbor committees ehtwoprohibit creation of a wake, which
is the real source of danger in most cases. Aedd®NO WAKE” sign is unmistakable, and any
craft that leaves a widening trail of bobbing andsing boats astern is obviously in violation.
However, a violation of the “no wake” rule is n@sg to prove in court. As a practical matter,
there must be a complainant aggrieved by the diahae caused by the wake.

A graduated reduction in speed limit is often ergptbby towns with an exceptionally long
entrance, or both an inner and an outer harborsubh cases, the outer reaches are usually
placed under a ten-knot limit. As one harbormasésss, “Who wants to make a boat spend a
whole hour getting in?”

At any rate, the strictures of Subchapter VIl careyy real teeth with the Class E crime
designation. And with the backup provided in Htl#2 and 17-A, the bite of Title 38 is
significantly sharpened.

M.R.S.A. Titles 12 and 17-A: Extended Powers of Enfcement

The extended law enforcement duties providedrfdriiles 12 and 17-A, and the warrantless
arrest authority discussed below, apply only toséhdnarbormasters whose law enforcement
authority has not been restricted (i.e., have pdwearrest and carry gun) and who have received
the required law enforcement training.
12 M.R.S.A. 810403. Enforcement of watercraft laws

Any municipal, county or state law enforcemeatficer or any harbor master appointed
pursuant to section 13072 or Title 38, section 1shte authority to enforce, in the respective
jurisdictions, the watercraft laws in chapter 93%d the rules related to those laws.

Section 13072 provides for the appointment of hanasters on inland waterways. The inland
harbormasters are given the same powers of enferteamd the same one-year minimum term
as coastal harbormasters. The watercraft lawshapter 935, completely revised in 2003,
combine safety regulations, licensing and perngttiequirements, and conservation regulations
within the same statutory scheme. These state dagvprimarily intended to ensure uniformity,
so that vessel owners would not find themselveal lagone harbor and illegal in the next. A
secondary purpose was to put the responsibility daforcement on the Department of
Conservation and the Bureau of Marine Patrol, &nd tessen the burdens of other authorities.
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Harbormasters cannot be made directly responsdrlénspecting all the vessels that enter
local waters for compliance with federal regulaipfor example. They are, however, expected
to report such violations as happen to come tag #teention.

The provisions of chapter 935 of Title 12 applybtth inland and coastal waters. They are
helpfully summarized in a pamphlet published by thepartment of Inland Fisheries and
Wildlife. this pamphlet is available on-line attgit/www.maine.gov/ifw/rv/boatinglaws.htm.
The sections of chapter 935 that coastal harboersasire likely to need to enforce are
reproduced below. They fall into two categoriggemting restrictions and accident reporting.

12 M.R.S.A. 8 13068-A: Operating Watercraft; Prohbitions

2. Unlawfully permitting operation by another. Agoson may not permit operation of a
watercraft in violation of this subsection.

A. A person violates this subsection if that persowns a watercraft and negligently
permits another person to operate that watercraftviolation of this chapter.

(1) A person who violates this paragraph commitgigil violation for which a fine of not
less than $100 nor more than $500 may be adjudged.

(2) A person who violates this paragraph after hagi been adjudicated as having
committed 3 or more civil violations under this Rawithin the previous 5-year period commits
a Class E crime.

B. A person violates this subsection if that perssrthe parent or guardian responsible for
the care of a minor under 18 years of age and thénar operates a personal watercraft in
violation of this chapter.

(1) A person who violates this paragraph commitgigil violation for which a fine of not
less than $100 nor more than $500 may be adjudged.

(2) A person who violates this paragraph after hagi been adjudicated as having
committed 3 or more civil violations under this Rawithin the previous 5-year period commits
a Class E crime.

3. Operating motorboat other than personal wateftrwhile underage. A person under 12
years of age may not operate a motorboat propeligdnachinery of more than 10 horsepower
unless under the immediate supervision of a persocated in the motorboat who is at least 16
years of age.

This subsection does not apply to operating a peedavatercratft.

A. A person who violates this subsection commitsial violation for which a fine of not
less than $100 nor more than $500 may be adjudged.

B. A person who violates this subsection after hayibeen adjudicated as having
committed 3 or more civil violations under this Rawithin the previous 5-year period commits
a Class E crime.

4. Operating watercraft without proper safety epgment. Except as provided in
paragraph B, a person may not operate a watercrafithout proper safety equipment as
described in paragraph A.

A. A person operates a watercraft without propefetst equipment if the person operates a
watercraft and:

(1) Fails to comply with the same requirements @aning to lights, life-saving devices, fire
extinguishers and other safety equipment as reqdirby federal laws and regulations on
federal navigable waters, as promulgated under fhederal Boat Safety Act of 1971, Public
Law 92-75, as amended;

(2) Fails to comply with requirements pertaining tadditional equipment not in conflict
with federal navigation laws, which the commissiarmaay prescribe if there is a demonstrated
need; [...]
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C. The following penalties apply to violations dfis subsection.

(1) A person who violates this subsection commitsial violation for which a fine of not
less than $100 nor more than $500 may be adjudged.

(2) A person who violates this subsection after may been adjudicated as having
committed 3 or more civil violations under this Rawithin the previous 5-year period commits
a Class E crime.

5. Operating watercraft to endanger. A personynaot operate any of the following so as
to endanger any person or property:

A. Watercraft;

B. Water ski; or

C. Surfboard or similar device.

A person who violates this subsection commits asSI& crime.

6. Reckless operation of watercraft. A person magt operate any of the following in
such a way as to recklessly create a substantsi of serious bodily injury to another person:

A. Watercraft;

B. Water ski; or

C. Surfboard or similar device.

A person who violates this subsection commits asSI® crime.

7. Operating watercraft at greater than reasonalaled prudent speed. A person:

A. May not operate a watercraft except at a reasblgaand prudent speed for existing
conditions; and

B. Shall regulate the speed of a watercraft so asalvoid danger, injury or unnecessary
inconvenience in any manner to other watercraft arnldeir occupants, whether anchored or
under way; waterfront piers; floats or other propsror shorelines, either directly or by the
effect of the wash or wave created by the watercthafough its speed, or otherwise.

A person who violates this subsection commits asSI& crime.

8. Imprudent operation of watercraft. A person maot, while operating a watercraft on
the inland or coastal waters of the State, engageprolonged circling, informal racing, wake
jumping or other types of continued and repeatediaities that harass another person.

A. This subsection may be enforced by any law eoémnent officer or a person may bring
a private nuisance action for a violation of thisiesection pursuant to Title 17, section 2802.

B. The following penalties apply to violations dfis subsection.

(1) A person who violates this subsection commitsial violation for which a fine of not
less than $100 nor more than $500 may be adjudged.

(2) A person who violates this subsection after hmy been adjudicated as having
committed 3 or more civil violations under this Rawithin the previous 5-year period commits
a Class E crime.

9. Operating watercraft to molest wild animals wild birds. A person may not operate a
watercraft so as to pursue, molest, harass, drivdnerd any wild animal or wild bird, except as
may be permitted during the open season on thainaai.

A. A person who violates this subsection commiteial violation for which a fine of not
less than $100 nor more than $500 may be adjudged.

B. A person who violates this subsection after hayibeen adjudicated as having
committed 3 or more civil violations under this Rawithin the previous 5-year period commits
a Class E crime.

10. Operating motorboat that exceeds noise limithe following provisions govern noise
limits.

A. A person may not operate a motorboat in such amer as to exceed:

(1) A noise level of 90 decibels when subjectedatstationary sound level test with and
without cutouts engaged and as prescribed by themgossioner; or
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(2) A noise level of 75 decibels when subjectechmooperational test measured with and
without cutouts engaged and as prescribed by thegossioner.

B. The following penalties apply to violations dfis subsection.

(1) A person who violates this subsection commitsial violation for which a fine of not
less than $300 nor more than $500 may be adjudged.

(2) A person who violates this subsection after hmy been adjudicated as having
committed 3 or more civil violations under this Rawithin the previous 5-year period commits
a Class E crime.

C. This subsection does not apply to motorboatst taee operating in a regatta or race
approved by the commissioner under section 13061.

11. Operating motorboat without muffler. A persanay not operate a motorboat that is
not equipped at all times with an effective and talole muffling device on its engine or
engines to effectively deaden or muffle the noidetlte exhaust, except that motorboats that
are operating in a regatta or race approved by t@mmissioner under section 13061 may use
cutouts for these motorboats while on trial runs oompeting in speed events, for a period not
to exceed 48 hours immediately preceding or follog/isuch an authorized event.

A. The following penalties apply to violations dfis subsection.

(1) A person who violates this subsection commitsial violation for which a fine of not
less than $100 nor more than $500 may be adjudged.

(2) A person who violates this subsection after hmy been adjudicated as having
committed 3 or more civil violations under this Rawithin the previous 5-year period commits
a Class E crime.

12. Tampering with motorboat muffler system. A pen may not modify a motorboat
muffler system in any way that results in an incrg&in the decibels of sound emitted by that
motorboat.

A. A person who violates this subsection commitsil violation for which a fine not to
exceed $100 may be adjudged.

B. A person who violates this subsection after hayibeen adjudicated as having
committed 3 or more civil violations under this Rawithin the previous 5-year period commits
a Class E crime.

13. Headway speed only. The following provisiors/grn speeds in certain zones.

A. A person may not operate a watercraft at a spegeater than headway speed while
within the water safety zone or within a marina an approved anchorage in coastal or inland
waters except:

(1) While actively fishing; or

(2) While picking up or dropping off one or more m®ns on water skis in the water safety
zone if a reasonably direct course is taken throutite water safety zone between the point
that the skiers are picked up or dropped off ancttbuter boundary of the water safety zone.

B. For the purposes of this subsection, "headwayesd" means the minimum speed
necessary to maintain steerage and control of thetevcraft while the watercraft is moving.

C. The following penalties apply to violations dfi$ subsection.

(1) A person who violates this subsection commitsial violation for which a fine of not
less than $100 nor more than $500 may be adjudged.

(2) A person who violates this subsection after hmy been adjudicated as having
committed 3 or more civil violations under this Rawithin the previous 5-year period commits
a Class E crime.

14. Operating motorboat in bathing areas. The fmNing provisions apply to operating a
motorboat in a bathing area.

A. A person may not:
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(1) Operate a motorboat within a bathing area matcker buoyed for bathing; [...]

B. The following penalties apply to violations dfis subsection.

(1) A person who violates this subsection commitsial violation for which a fine of not
less than $100 nor more than $500 may be adjudged.

(2) A person who violates this subsection after hmy been adjudicated as having
committed 3 or more civil violations under this Rawithin the previous 5-year period commits
a Class E crime.

In addition to enforcing these operating restricsiocharbormasters also play a critical role in
accident reporting. Accidents involving death ergonal injurymustbe reported to the nearest
law enforcement officer, which will often be thecéd harbormaster:

12 M.R.S.A. 813069-A. Watercraft accidents involvig personal injury or death

The following provisions govern accidents involvingatercraft that result in personal
injury or death of a person.

1. Law enforcement officer notification. The opstior of a watercraft involved in an
accident that results in personal injury or death a person or results in the disappearance of
a person indicating death or injury shall immedidyereport the accident, by the quickest
means of communication, to the available law enferaent officer nearest to the place where
the accident occurred.

A. The owner of a watercraft who knows that that igecraft was involved in an accident
as described in this subsection shall report thecident as provided in this subsection if the
operator of the watercraft is unknown.

2. Provide information to injured party. The op&tor or a person acting on behalf of the
operator of a watercraft involved in an accident ah provide to an injured person or the
operator or an occupant of any other watercraft iolved in the accident:

A. The operator's name and address; and

B. The registration number of the operator's wateadt.

3. Render assistance. The operator of a waterciaftolved in an accident shall render
reasonable assistance to an injured person.

4. Penalties. A person who violates this sectimmmits a Class E crime.

5. Aggravated punishment category. Notwithstanglirsubsection 4, a person who
intentionally, knowingly or recklessly fails to coply with this section when the accident
resulted in serious bodily injury, as defined intlé 17-A, section 2, subsection 23, or death,
commits a Class C crime.

12 M.R.S.A. §13069-B. Watercraft accidents involvig property damage

The following provisions govern accidents involvingatercraft that result in property
damage only.

1. Provide information. The operator of a waterdtanvolved in a collision or accident
that results in property damage estimated to beamamount of $1,000 or more shall provide
the owner or operator of that property:

A. The operator's name and address; and

B. The registration number of the operator's wateadt.

2. Render assistance. The operator of a wateftchavolved in an accident shall render
reasonable assistance to all persons involved ie #tcident as far as the operator can without
serious damage to the operator's watercraft or ses risk to crew or passengers.

3. Violation. A person who violates this sectioommits a Class E crime.
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813069-C. Watercraft accident reports

A person shall report a watercraft accident to ttemmissioner in accordance with this
section.

1. Injury to person. An operator or owner of a watraft involved in a collision, accident
or other casualty while using the watercraft thaesults in the death of a person, a person's
losing consciousness or receiving medical treatmeatperson's becoming disabled for more
than 24 hours or the disappearance of a person franwatercraft under circumstances
indicating death or injury shall file a written reprt on forms provided by the commissioner
containing the information as required by the comssioner within 24 hours of the
occurrence.

2. Damage to watercraft. Accidents involving ordgmage to watercraft or other property
to the estimated amount of $1,000 or more must leparted within 72 hours on forms
provided by the commissioner.

3. Penalties. The following penalties apply t@hations of this section.

A. A person who violates this section commits alowolation for which a fine of not less
than $100 nor more than $500 may be adjudged.

B. A person who violates this section after havibgen adjudicated as having committed 3
or more civil violations under this Part within th@revious 5-year period commits a Class E
crime.

The form for reporting accidents involving only pesty damage is included here in
Appendix H.

Those harbormasters who have full law enforcematiicaity under 38 M.R.S.A. 8§ 1 have
the power to arrest individuals under certain agimstances.

Title 17-A 8 15. Warrantless arrest

1. Except as otherwise specifically provided, a lamforcement officer may arrest without a
warrant:

B. Any person who has committed or is committing iretbfficer’s presence any Class D
or Class E crime.

2. For the purposes of subsection 1, paragraph Bpgnal conduct has been committed or is
being committed in the presence of a law enforcemneifficer when one or more of the
officer’'s senses afford that officer personal knosdge of facts that are sufficient to warrant a
prudent and cautious law enforcement officer’s beflithat a Class D or Class E crime is being
or has just been committed and that the person atesl has committed or is committing that
Class D or Class E crime. An arrest made pursuaotsubsection 1, paragraph B must be
made at the time of the commission of the crimira@nduct, or some part thereof, or within a
reasonable time thereafter or upon fresh pursuit.

So, not only may harbormasters hail, stop, and b@ary vessels in violation of the
restrictions under 38 M.R.S.A. 88 281-284 and 1RI8.A. 8§ 13068-A, harbormasters with law
enforcement power may also arrest and hold theatqrs:

The harbormaster is responsible for enforcing lstake laws, violation of which is a Class E
crime, and local ordinances, violation of which stiuites a civil offense. Different legal
procedures apply to these two types of infractidAsr example, violation of a boating law, such
as operating a boat without a certificate numbéZ|ass E crime, requires service of a summons
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on the violator, the person who was operating that.b This type of service is not necessary in
the case of a civil violation, such as tarrying toang at the town landing, in which case the
notice of violation/summons can be maiféd.

The harbormaster should meet with the local pativef, selectmen, district attorney and/or
town attorney to determine the procedures for hagdboth types of boating violations.
Lawyers can draft forms for the tickets and neagssammonses.

FUNCTION OF THE HARBOR COMMITTEE

The harbor committee can be extremely useful imtdating a workable harbor management
ordinance, one which addresses and incorporatemaoity needs and wishes. The local harbor
committee will also play a central role in harbommagement planning, discussed in the
following section. In many communities, howevdre tharbor committee is a creature of the
harbor ordinance rather than its creator.

Typically, the harbor committee is made up of udpa@sidents of the community appointed
by the selectmen. In choosing the appointees,irntent of the selectmen is to assemble a
volunteer body of men and women who are motivated disinterested concern—disinterested
in the sense that no member has any axe to grivdlcancerned with the successful present
operation of the harbor and an appropriate patiefature change.

They tend to be the most knowledgeable “boat péapl¢he community, and in theory, at
least, it is their understanding of the importanédaving a good working harbor that makes
them willing to serve without pay. They serve dsisors to the selectmen, and the inclusion of
the harbormaster among their number provides atdirk to municipal authority.

Different towns entrust different responsibilitiess their harbor commissions. As discussed
above, the legislature has stressed that townslel@gate a wide range of authority to a harbor
commission. TheTown of Freeport's Coastal Waters Commission for example, has a
number of duties. Freeport’s ordinance discusses the Commission’s composition and the
procedures by which it operates.

Avrticle Ill—Coastal Waters Commission

1. Establishing Policy The Freeport Coastal Waters Commission existshi® general
purpose of studying and evaluating public usagearmd access to coastal waters, to
advise the Town Council on policy matters and psggbregulations concerning the
Town's coastal waters, supervise the enforcemetiteske rules and regulations through
the Harbormaster, oversee the maintenance and egf@wn owned waterfront facilities
through the Harbormaster, and in conjunction wittat8 and Federal authorities. The
Coastal Waters Commission sits as a board of agpedhear an appeal from any person
aggrieved by any decision, act or failure to acttleé Harbormaster. The Commission
shall regularly inform the Town Council, Planningo&dd, and such other boards,
committees, commissions, or officials of the Tofutsa@ctivities, as is appropriate.

2. Organization

(@) The Coastal Waters Commission shall consisegén (7) members appointed by the
Town Council. Each Commissioner shall be a residérthe Town of Freeport and shall
serve without compensation.

(b) Neither a municipal officer nor his/her spousay be a member of the Commission.
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(c) Any question of whether a particular issueoires a conflict of interest sufficient to
disqualify a member from voting thereon shall beidlsd by a majority vote of the
members, except the member who is being challenged.

(d) Commissioners may be removed by the Town @dimnccause, after notice and
hearing. The Chairman of the Commission shall yali€E Town Council Chairman of the
forfeiture of office by a Commissioner(s).

(e) The term of office of a member shall be th(8g years, except the initial
appointments which shall be as follows: three (&mhers for two (2) year terms; and
two (2) members for one (1) year term.

() The Commission shall annually elect a chairmane chairman and secretary from
its membership and may create and fill such othifécas as it may determine. Officers
shall serve one (1) year term and shall be eligfblere-election.

3. Procedure

(@) The Chairman shall call meetings of the cossion as required. The Chairman
shall also call meetings of the Commission whemestgd to do so by a majority of the
members or by municipal officers. A quorum of tleen@ission necessary to conduct an
official Commission Meeting shall consist of atsefour (4) members. The Chairman
shall preside at all meetings of the Commission shall be official spokesman of the
Commission.

(b) The Secretary shall maintain a permanenbréof all Commission meetings and
all correspondence of the Commission. The secrefiaajl be responsible for maintaining
those records which are required as a part of theious proceedings which may be
brought before the Commission. All records to beintaned or prepared by the

Secretary are deemed public and shall be filedh@Municipal Clerk's office and may be
inspected at reasonable times.

(c) The Commission may provide by rule, whicHldt&recorded by the Secretary, for
any matter relating to the conduct of any hearipgyvided that any rule may be waived
by the Chairman upon good cause shown.

(d) The Commission may receive any oral or docuang evidence but shall provide as
a matter of policy for the exclusion of irrelevamtymaterial, or unduly repetitious

evidence. Every party shall have the right to préshis case or defense by oral or
documentary evidence, to submit rebuttal evidencel & conduct such cross-
examination as may be required for a full and tdigclosure of the facts.

(e) The transcript of testimony, if any, and bkkitogether with all papers and requests
filed in the proceeding, shall become part of theard and shall include a statement of
findings and conclusions, as well as the reasond/@anbasis thereof, upon all the
material issues of fact, law or discretion presénte the appropriate order, relief or
denial thereof. Notice of any decision shall belathor hand delivered to the petitioner,
his representative or agent, the Planning Boarderaxy or office and the municipal
officers within seven (7) days of their decision.
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() An appeal may be taken from any act or denisif the Coastal Waters Commission
by procedure as outlined in Article XI of this Qrdince.

4. Jurisdiction: The Coastal Waters Commission shall hear anyeappy any person

affected directly or indirectly from any decisiarder, rule, act or failure to act of the
Harbormaster. In deciding any appeal, the Commissiball hear and approve, approve
with modifications or conditions, or disapprove thecision, order, rule, act or failure to
act of the Harbormaster, from which the appeal &l

Towns concerned with the procedures by which thaibor commissions or similar agencies
conduct business can profitably consult the reguratof the city of Portland’s Board of Harbor
Commissioners (www.portlandharbor.org) for addiéibileas.

Towns should take care that the duties of theibtvanasters and those of the harbor
commissions are clearly defined. Without this wiéfn of roles, conflict may arise when the
commission and harbormaster disagree on policisomplementation. Ideally, theirs should be
a mutually supportive relationship. Properly fuasing, the harbor committee can fulfill an
invaluable planning and policy role.

COMPREHENSIVE HARBOR MANAGEMENT PLANNING

Many Maine communities have experienced a greatlyeiased demand for waterfront land
over the last two decades. New uses, such asylirausing, retail shops, that do not require a
waterfront location are seeking to locate on theresh In addition, recreational boating and its
support services are proliferating in many harboffie pressure for non-water dependent and
recreational uses will likely continue throughoatstal Maine in the years ahead.

Maine has responded to these pressures in a nwohbays:
adopting and revising municipal zoning bylaws;
implementing a new exemption to property valuafientax purposes for certain water-
dependent uses;
adopting comprehensive harbor management plans;
acquiring conservation easements; and/or
initiating bay management planning in certain areas

The Maine Coastal Program offers several handbaosk$ul in preparing comprehensive
harbor management platisThe Comprehensive Planning and Land Use Regulaticr®
recommends municipalities address ten statewidés,goae of which involves protection of
marine resource industries, ports and harbors frmompatible development and promotion of
access to the shore for commercial fishermen aedpiliblic'’ A comprehensive harbor
management planning process includes assessmairftetiier existing controls are adequate to
discourage or prohibit establishment of new buses®r housing along the shore, which would
displace or preclude traditional water dependerginasses. The plan could recommend
regulatory controls and a review process desigoguidtect and promote water dependent uses.

The Department of Marine Resources is also cuyembdertaking a study on “Bay
Management” as required by state law. LD 1857 sedsby the 121 Legislature, directs
Maine’s Land and Water Resources Council to unkertga2-year study, due January 15, 2007,
“to explore and document potential new and innaeationcepts for the management of Maine’s
embayments.”
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HARBORHOUSEKEEPING

Establishing channels and anchorages, curbing #Hregetous operator, overseeing the
effectiveness of moorings: achieving these goalsng with all the other duties and
responsibilities laid down in M.R.S.A., will centdy go far to ensure a safer and more smoothly
functioning harbor.

Yet, their successful accomplishment still leava®es problems unsolved. These may seem
small, but at best they tend to become irritantg] at worst they can threaten the peace and
sometimes even the safety of the harbor. Effecdmations to these problems can make the
difference between a good harbor and a fine haHatris a pleasure to use.

One potential source of friction is the misusetan floats attached to pier or shore.
Some towns provide that boats should be tied upoven floats only while loading or
unloading. Other towns, such #armouth, set an express time limit for tie-ups to a town
facility:

Article V. Public Facilities

B. Dockage Time: No person shall tie up vesselsoaits of any description to public
facilities more than thirty minutes except with @pepermission granted by the Harbor
MasterTowns set various limits for time allowed alongspigblic facilities. Often the
limit is 30 to 60 minutes. Invariably, there ip@vision that the period may be extended
with the permission of the harbormaster. Some oipalities impose fines of $25 or $50
for overextending a stay without such permission.

Litter can also be an issue on the waterfront anithé harbor. Th&own of Yarmouth has
aimed to address this problem with the ordinane@ipion below, a provision echoed in one
form or another in other towns’ ordinances:

Article V. Public Facilities:

F. Dumping Prohibited: No person or persons shalbdsit, dump or cast away or cause to
be deposited, dumped or cast away into the wateYaomouth Harbor or where a mooring
plan has been established or upon the public laujacent thereto any bait, fish offal,
garbage, waste or rubbish.

Article VI of the Yarmouth ordinance designatestsuimlations as misdemeanors, and sets a
fine of not more than $100 a day for each day &tian continues. State law also prohibits
littering and makes both the person littering dmeldperator of the watercratft liable for the
littering:

17 M.R.S.A. 8 2263-A Littering

1. Prohibited acts. A person may not throw, drogpasit, discard, dump or otherwise dispose
of litter in any manner or amount:

B. In freshwater lake, river, stream, tidal or co@s$ water or on ice over the water. When any
litter is thrown or discarded from a watercraft, @erson is in violation of this section if that
person is:

37



(1) The operator of the watercraft, unless it isnatercraft being used for the carriage of
passengers for hire; or

(2) The person actually disposing of the litter.

This paragraph does not prohibit persons who fisbbster or otherwise harvest from the water
from returning to the water harvested products, band similar materials that naturally
originate in the water.

Quite a few towns specifically prohibit the disalpaof oil into their harbors. Discharge of
oil is, in any case, prohibited by the federal @I&dater Act (33 U.S.C. § 1321), and any gross
discharge or spill should be immediately reportethe Coast Guard.

Discharge of waste from marine toilets can contglsignificantly to degradation of water
quality in waters with limited tidal flow and crowd marina settings. Maine law specifically
bans any discharge of sewage, septic fluids, garbagther pollutants from watercraft on inland
waters. In coastal waters, some progress is beadge toward limiting discharge and providing
pump-out facilities.

38 M.R.S.A. 8 423-B Watercraft sanitary waste pummut facilities at marinas

1. Definitions. For the purposes of this gattunless the context otherwise indicates, the
following terms have the following meanings.

A. "Marina" means a facility that provides suppl@sservices and has the capacity to provide
any combination of slip space or mooring for 1&wre vessels that exceed 24 feet in length.

B. "Pump-out facility" means a facility that pungosreceives sanitary wastes out of marine
sanitation devices that are specifically designedeceive, retain and discharge sanitary wastes
and that are installed on board watercraft. "Pumyt-éacility” includes a stationary pump-out
station, a portable marine toilet dump station anchobile pump-out vessel.

2. Pump-out facilities required. A marina\dag coastal waters shall provide a pump-out
facility or provide through a written contractuatjeeement approved by the commissioner a
facility to remove sanitary waste from the holdiagks of watercraft.

3. Exception. A marina is not required to trtbe requirements in subsection 2 until a grant
for the construction or renovation of a pump-oatility or the initial cost of a contractual
agreement is offered to that marina pursuant tossgbon 4.

4. Cost share. Subject to the availabilitywfds, the commissioner shall award grants using
a combination of federal and state funds for thet€of constructing, renovating, operating and
maintaining pump-out facilities and providing fatds through contractual agreements
according to the following schedule:
A. The commissioner shall pay 90% of these costsred by municipal marinas; and

B. The commissioner shall pay up to 75% of thesesdéocurred by marinas other than
municipal marinas.
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When awarding grants, the commissioner ging# priority to a pump-out facility over a
contractual agreement and shall give priority tp@amp-out facility that the Commissioner of
Marine Resources certifies is likely to resulthe bpening of a shellfish harvesting area that is
closed under Title 12, section 6172.

This pump-out grant program is administered bystiaée, but funded through a federal grant
authorized by the Clean Vessel Act. The effodimed at making pump-out facilities easily
accessible and affordable. This will encouragedrsao use their on-board holding tanks rather
than discharging waste directly overboard.

Once a reasonable number of pump-out facilitiesraplace, the federal Environmental
Protection Agency has further plans to designatiireareas of the Maine coast as No-
Discharge Areas (NDAs). Vessels are prohibitechfobscharging treated or untreated sewage
within an NDA. The discharge of graywater fromksinshowers and on-board laundries is still
permitted in an NDA, provided that the sewage ag\gater systems on-board are separate.
Casco Bay is expected to be designated as an NIDAtprthe start of the 2006 boating season.

AFTERWORD

From a review of this brief introduction to the plems and opportunities presented by
harbor management, four elements appear to be tedstn the successful regulation of a
municipal harbor:

An ordinance which gives legal validity to the mulef harbor usage which local officials
would like to see enforced;

A harbor committee, made up of interested and kadgéable citizens who will contribute
time and close attention;

A harbormaster familiar with the area, its peopid &s waters, who is skilled in the arts of
boating and mooring seamanship and who can bestrust enforce regulations with even-
handed justice and understanding; and,

A supportive board of selectmen who will stand bdhhe harbormaster so long as the holder
of that office measures up to its demands.

This combination has proved its effectiveness dleryears by helping to develop harbors
that are credits to their communities and sourdgdeasure and security to both residents and
visitors.

APPENDICES

Appendix A: Harbor Improvement and the U.S. Army Corps of Engineers

A special Act of Congress is required for majordzairenovation and improvement projects.
However, Section 107 of the Rivers and Harborsd&d960, as amended, permits the Corps to
develop and construct “small navigation projectsthaut congressional action. These harbor
improvement projects are often predominately fdtdefanded.

The purpose of this section is to explain the besteria the Corps looks at when reviewing
an application for improvement of a local harbogwhan application is made, and local
responsibilities for funding, maintaining, and mging federally improved harbors. Towns
which wish to seek Corps assistance and/or fundimguld contact: U.S. Army Corps of
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Engineers, Planning Division/NED, Coastal Developtmgranch, 424 Trapelo Rd., Waltham,
MA 02254-9149; telephone: 617-647-8528 .

In order for a town’s application for a small naafign project to be approved, it must satisfy
the requirements of Section 107 (33 U.S.C. 8§ 57id) the Corps own regulations. The key
criteria are outlined here. First, the proposaintd be part of a project already authorized by
Congress. (This requirement does not bar developmedification or renovation of an already
completed authorized project to the full extent cHjied and permitted by the previous
authorization.) Second, the proposal must underdetailed investigation by the Corps which
clearly shows its (a) engineering feasibility, @gonomic justification, and (c) environmental,
social, and aesthetic suitability. Third, eachjgcbmust be complete unto itsdlg. the project
must not obligate the federal government to futwmak, except maintenance, to insure the
project’s success. And fourth, the federal cosinoa exceed four million dollars, including all
project related costs for investigation, enginegrolesign, construction and operation.

The Corps is limited in the types of projects itymamdertake under Section 107 to provision
of general navigation facilities, which include afes entrance channel, protected by jetties or
breakwaters if need be; a protected anchorage ;bpsitected turning basin; a major access
channel leading to an anchorage basin or a loadhibg area; and maintenance dredging for
these areas.

Municipalities that receive federal funding for mal navigation project must agree to a
number of local cooperation requirements. Thellocatate government must bear a portion of
the cost of the project; the local share dependgaimh on the depth of the dredge necessary.
Shoreside and harbor amenities, such as parkiag,aaecess roads, docks, landings, piers, slips,
moorings and launching ramps, are local respoiitgisii Towns must ensure that there will be a
public landing or wharf available.

Federal involvement and funding is most often cboded on the requirement that the
federally improved waters be open and availablalt@n equal terms. Thus, there is a legal
guestion whether this regulation is compatible viita provisions of title 38, discussed above,
which allow discrimination based on residency ilm@ting mooring privileges. In other words,
an applicant denied permission on the basis of BlEw’s residency restriction to set a mooring
in a harbor improved with federal money may havaigds for a law suit. More to the point, the
Corps could insist on a local commitment to noredmsinatory mooring allocation before
releasing any Section 107 funds. This would pldegne municipalities in a difficult position:
compliance with state law could preclude receipfurfding needed for harbor improvement.
This is a complex issue which municipalities mustdss in detail with Maine lawmakers and
the Corps.

Appendix B: Information Sources

The following agencies have proved to be most llpf supplying legal and procedural
information on the subject of harbors. When they ribt have the necessary information
requested, they will tell you who does.

Maine Coastal Program

Maine State Planning Office

38 State House Station

Augusta, ME 04333

(207) 287-1486
www.maine.gov/spo/mcp/index.php

Recreational Safety Division
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Maine Department of Inland Fisheries & Wildlife
41 State House Station

Augusta, ME 04333

(207) 287-5220
www.maine.gov/ifw/rv/boatinglaws.htm

Bureau of Marine Patrol

Maine Department of Marine Resources
21 State House Station

Augusta, ME 04333

(207) 624-6571
www.maine.gov/dmr/bmp/homepage.html

Navigational Aids Program

Maine Department of Conservation

State Bureau of Parks and Lands

1009 Brunswick Road

Richmond, ME 04357

(207) 582-5771
www.state.me.us/doc/parks/programs/boating

Law and Legislative Reference Library

43 State House Station

Augusta, ME 04330

(207) 289-1600
www.state.me.us/legis/lawlib/homepage.htm

Maine Harbormasters’ Association
John Dalton, President

271 Falmouth Road

Falmouth, ME 04105
maineharbormasters.org

Maine Municipal Association
Legal Department (serves member municipalities)
60 Community Dr.

Augusta, ME 04330

(207) 623-8428

www.memun.org

Marine Extension Team

University of Maine Cooperative Extension Service
5715 Coburn Hall

Orono, ME 04473

(207) 581-1422
www.umext.maine.edu/topics/marine.htm

U.S. Coast Guard Sector Northern New England
259 High Street

South Portland, ME 04106

(207) 767-0320 www.uscg.mil/d1/sectornne
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U.S. Coast Guard Sector Field Office Southwest Hady
P.O. Box 5000

Southwest Harbor, ME 04679

(207) 244-5517

www.uscg.mil/d1/units/gruswh

Maine Project Office

New England District

U.S. Army Corps of Engineers
675 Western Avenue #3
Manchester, ME 04351

(207) 623-8367
www.nae.usace.army.mil

Appendix C: Harbor Master Job Description:
Town of Bar Harbor

GENERAL RESPONSIBILITY:

Primary responsibility is limited to the harbor,armnels, contiguous public lands and Town
structures. Duties and powers are deferred byftewing referenced rules and regulations:

a) 38 M.R.S.A. Section 1 as amended,

b) Chapter 10 (Port and Harbor), Municipal Ordinaadar Harbor

c) Rules of the Road, International and Inland W C8ast Guard -CG-169

d) FCC Rules, Part 83

e) Maine Marine Resources Laws contained in Stat(itdle 12, 32, 17, 10 and 38)

f) Personnel Rules of the Town of Bar Harbor

RESPONSIBLE TO:
The Harbormaster is a Department Head under theesugion of the Town Manager and
shall be appointed annually on July 1.

SPECIFIC JOB RESPONSIBILITIES:
The following are duties customarily required loé tHarbormaster:
1. Allocates and regulates mooring spaces in thebdra Assigns mooring numbers,
collects any fees, maintains mooring records amfhriecal specifications. Administers the
annual registration of moorings.
2. Assists mooring applicants in defining groundkta requirements to ensure minimum
specifications are maintained, depending on logatlmat size and configurations.
3. Supervise the placement of each mooring, andbdglieally verify its condition and
position, to ensure the safety of vessel, adeqoasying room and best use of available
space. When required he shall order any deficesncbrrected.
4. Establishes and maintains anchorage areas aaasient channels.
5. Maintains private aids to navigation in accordanwith U.S. Coast Guard regulations.
6. Keep the harbor and channels free of obstrustiand insure the proper use of the rules
of the road.
7. Seasonally monitor VHF Channel 16 radio frequediering working hours and maintain
communications with harbor traffic as necessary.
8. Patrol the harbor to ensure compliance with tS&ate Boating and other Marine
Resources Laws. Assist other law enforcement ageimctheir duties.

42



9. Maintain current local marine charts, coast pjltide calendar and post local notice to
mariners

0. Be alert to any pollution in the harbor, intigate and report to the Maine
Department of Environmental Protection and the WC8ast Guard, as required. Monitor
cleanup and assist within the capabilities of thepBrtment.

11. Control the use of the public pier, boats, nmgs, launching ramps and collect fees as
established in reference “b” above.

12. Maintain visiting vessel schedules and coortdin@nchorages, assist pilots, crew and
passengers to ensure the highest degree of satatiiqal.

13. Make harbor checks for overdue or missing Isss® requested by other agencies and
assist in rescues or other emergencies within #pabilities of the department including, but
not limited to, maintenance of an emergency hapgian and keeping available equipment in
a high state of readiness.

14. Assist vessels during first port of entry franfioreign port in obtaining U.S. Customs
clearance.

15. Monitor the condition of the pier, floats, mgs, utilities and structures for proper and
safe operation and repair or coordinate repairsresessary,

16. Provide essential and customary courtesy sesvio the local and visiting public as the
position is one of high visibility and may be thdyocontact between the public and local
officials.17.Participate in harbor planning and aalinate approved projects. Act as a non-
voting member of the Harbor Committee.

18. Coordinate the seasonal placement/removaloatt$land moorings with the Department
of Public Works.

19. Control the use of public lands for winter sigpe of marine equipment.

20. Administer the department budget and maintaprapriate records, logs and files as
required.

21. Supervise and direct the activities of subaaths when assigned.

22. Perform other duties as assigned by the Towndder.

23. Maintain liaison with Federal, State, local, jje and private agencies and
organizations as they pertain to marine activities.

KNOWLEDGE:

Marine commercial and recreational industry.

Maritime law and navigational science.

Marlinespike seamanship.

Small boat nomenclature.

Ground tackle and appendages as they relatectrimgs, floats and navigational aids.
Marine construction sufficient to recognize needleterioration of existing plant and
oversee new construction or repairs.

ok wbhE

SKILLS:
1. Small boat handling and navigation.
2. Pier, float and mooring repairs and/or supergisiof repairs.
3. Oral and written communications.
4. Administrative and organizational procedures.

ABILITIES:

1. Establish and maintain long-and short-range plizng.
2. Maintain good relations with the general pubfellow employees and other agencies.
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MINIMUM QUALIFICATIONS:
High school diploma or equivalent.
Five (5) years experience in a marine-oriented stdy public or private.
Class Il Maine state driver’s license.
Experience afloat in an ocean-going vessel witledytertaining to deck, navigation and
operational specialties.
Law enforcement experience or training.
Any equivalent combination of experience or tragnin

| have received a copy of this job description on(Date)
Signature:

Appendix D: Mooring Specifications for Portland Harbor
Seewww.portlandharbor.ordor up-to-date regulations.

Mooring Gear and Equipment Regulations
No mooring gear or equipment shall be gdion Portland Harbor waters without first
being inspected by the Harbormaster or authorizedring company to ensure the
adequacy of such gear.

Only authorized mooring companies mayiserand/or do mooring work in Portland
Harbor waters. A permit must first be obtained fribve Harbormaster.

It is the mooring owner's responsibilibyensure that the mooring number and blue
stripe be permanently affixed to mooring.

All mooring gear shall be inspected and&wiced by the owner, certified diver, or
mooring service company at least once bi-annuallyetermine the condition of gear and
to ensure compliance with minimum standards sét foy the Harbormaster.

All mooring owners or mooring service canjes shall notify the Harbormaster’s
office in writing of all inspections and servicenapleted to mooring gear.

All mooring floats shall be kept cleanetasure they remain at least six (6) inches
above the surface of the water at all times.

It shall be the permit holder's respori$ibio ensure mooring gear is maintained and in
serviceable condition at all times.

The Harbormaster may order that moorireggsdyviced if found to be overgrown with
marine growth and considered a hazard to navigation

Moorings not serviced within ten (10) daysotification will be removed.

The Board of Harbor Commissioners recommends a @1 ratio for permanent moorings
with the following minimum specifications:

Mushroom, Granite Block, or Pyramid (of ample sizgight) - see chart below
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Heavy Chain 1.5 times maximum water depth

Light chain or Nylon line (not floating line) 1.0 times maximumtesadepth
Pennant 2.5 times the distance fromathto
waterline

Buoy (white poly ball preferred)
Must have assigned number and blue band paintéal 8rger) on buoy
Total scope = Heavy chain + light chain + Pennant

Example: 25 ft. cruiser,
20 ft. maximum water depth;
Distance from chock to waterline = 3 ft.
Requires: 1.5 x 20 = 30 ft. of heavy chain
1.0 x 20 = 20 ft. of light chain or
equivalent nylon line
2.5 x 3 =7.5 ft. pennant

The following chart contains the minimum requirenseior seasonal moorings in sheltered
waters. Vessels moored year-round and/or in opsgsaghould upgrade 1-3 steps.

Boat | Boat Mushro | Block | Chain | Chai
Leng | Weight | om Weigh | Size n
th Weight | t (Botto | Size
m) (Top
)
22’ 1,500 75 lbs 300 1/2”
Ibs Ibs 3/8”
26’ 5,000 150 lbs | 500 | 3/8” 3/8”
Ibs Ibs
30’ 8,000 200 1,000 | 5/8” 3/8”
Ibs Ibs Ibs
35’ 12,000 | 250 Ibs | 2,000 | 3/4” 1/2”
Ibs Ibs
40’ 500 Ibs | 3000 | 3/4” 1/2"
Ibs
50+ | Reviewed on an individual basis

over

For the safety of his/her boat and that of adjacenboats, mooring permit holders are
responsible for having their mooring set and makingany required adjustments or repairs.
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Length of pennant to chock
is 2.5 times distance "H”

Mooring buoy to
carry light chain

P R g
Light chain equals maximum
depth of water MA)i. DEPTH OF WATER
MUSHROOM \-If ,zé{uﬂ e o e T =T T =Ty - L
ANCHOR

Swivel Shackle
Heavy chain = 1.5 times
The maximum depth of water

Responsibility

It shall be the ultimate responsibilitytbé mooring permit holder to ensure the safe
and serviceable condition of all mooring equipmemd to ensure compliance with all
minimum standards set forth by the Harbormaster.

It shall be the responsibility of the pérholder to notify the Harbormaster department
when a permit is no longer desired and when argriméition on the permit has changed.

***As of September 19, 2000 all new mooring buoyasnbe white with a blue horizontal band
clearly visible above the waterline, and the mapmamber must be painted above the blue line.
All mooring buoys that are replaced due to losdamnage must comply with these new
requirements. The upgrade of all moorings to tis¢medards will comply with new state law
adopted September 1, 1999 and federal law adoptgd J2000.

Appendix E: Mooring Permit Application

Board of Harbor Commissioners Harbor Master

Harbor of Portland 2006 2 Portland Fish Pier
(207) 7728121 - office MOORING PERMIT APPLICATION Suite 102

(207) 772-2367 — fax (Please BLOCK PRINT ot TYPE) Portland, Maine 04101
Owner's Last Name

Date of Application Mooring #

New Renewal

Mooring Information

CIRCLE USE: Personal Commercial Other
Specific Location of Mooting
Date present mooring put down Date last inspected By Whom

Boat Information
Boat Reg/Doc # BoatName Make Type
Color (hulltirn) Length Draft Propuision

Owner Information (Proof of residence must be shown) (P.O. Box NOT acceptable)

Name Horne Tel. & Bus. Tel. # Emall Address
Summer Address Summer Tel #
Winter Adclress (if different)

Name and Telephone number of local person in Portland Harbor area to secure boat in an emergency
1T dte s it 10
ko :

spnis o sy mting el

. o i
Jeaat 8 eters o conrasting color o bal.

By signing this application, | agree o the above-listed Harbor Commission rules and requirements

Signed Date
s pemit by ]

OFFICEUSE ONLY  Approved by Date Mooring Permit expites December 31, 2008
Fee: $65.00 residents of Portiand/South Portland (§115.00 late fee)  $125.00 non-residents ($225.00 late fee)
Cash GheckiMoney Order (Maka check payabla to Board of Harbor Commissionars)

ALL APPLICATIONS MUST BE FILLED OUT COMPLETELY OR THEY WILL BE RETURNED.

www.portiandharbor.org

Form

From: http://www.portlandharbor.org/mooringappmaster.htmi
Appendix F: Summons and Civil Violation Forms

The following is the general form for a District @b criminal summons, which must be used
and served on the violator when the charge is casion of a Class A, B, C, D or E crime.
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A civil violation complaint and citation should lised when commission of a civil violation
is alleged (violation of local ordinances). Thdéldwing is an example of a form that has been
used in the past. The harbor master and townnatyashould prepare a specific form for use in
their municipality.

Appendix G: Model Harbor Management
Ordinance

STATE OF MAINE

. 55, DISTRICT COURT
SITTING AT

CRIMINAL ACTION

L e The following harbor management
ordinance from Scarborough, Maine, is
included as a “model.” Towns should
not, however, assume that they would
i : . be wise to adopt Scarborough’'s
e = ordinance as a whole. The
T Scarborough ordinance reflects the
vo unique  problems, politics, and
| e B resources of the town of Scarborough.
TR Each town’s harbor management
= ordinance should be similarly geared to
sl e a s e its individual circumstances.

VIOLATION Tl

— e = = Despite  these  caveats, the

ew 5 Scarborough model should be helpful
R = in providing ideas on ways to regulate a

The undersigned slates thal he/she has (just and reasonable grounds) (protanie casrs
balleve and doas believe, 1hat the peraon named above commitled 1he vialalion hare o 581

: : number of activities. Also,
Scarborough’s ordinance is the product
of a comprehensive harbor planning
e e process. As such, it reflects one
community’s effort at balancing the

e o interests of a number of potentially
IFi5S0E0BY GLeRk: conflicting marine uses. Harbor
Recaved o management planning, coordinated
vt % wme o Gucss with waterfront land use decisions, will
Sloing e ctadon doa nc conrite n sdmiasion be a key to the successful or ineffectual
Telnean. ——— utilization of Maine’s coastal resources

ATTY. FOR PROSECUTION

N — S in the years to come.
COASTAL WATERS AND
HARBOR ORDINANCE FOR THE
TOWN OF SCARBOROUGH,

MAINE DISTRICT COURT —  IMMRETNO

STATE OF MAINEMUNICIPALITY OF

Street Address Tawn/City

MAINE
ADOPTED APRIL 20, 1994
Amended September 6, 1995
Amended May 7, 2003

Article |

General Provisions

Section 1. Purpose and Authority.

This ordinance is to establish regulations for maactivities within the harbors, waterways and
tidal waters of the Town of Scarborough, Maine ridev to ensure safety to persons and
property, to promote availability and use of a ahlke public resource, and to create a fair and
efficient framework for the administration of thasource. This ordinance shall be subordinate
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to existing Federal and State Laws governing tineesaatters and is not intended to preempt
other valid laws.

This Ordinance is enacted pursuant to the authgrapted by Subchapter | of Chapter 1 of Title
38 of the Maine Revised Statutes, by 30-A M.R.S3001 and by Article VIII, Part 2, Sectionl
of the Maine Constitution.

Section 2. Harbor Limits.

“Harbors and waterways” shall include the entireigable portion of the Spurwink River, Libby
River, Nonesuch River, Scarborough River, and DamdRiver located within the Town of
Scarborough.

“Tidal waters” shall include all waters which ehtdaflow between high tide and mean low
water within the harbors and waterways of the TefvBcarborough.

For the purpose of this ordinance, high tide sbaltonsidered as an elevation of 8.8 feet above
mean low water. This is based upon the mean tataye of 8.8 feet as established by the U.S.
Corps

of Army Engineers. The high tide limit shall be grgint along the shore at an elevation of 8.8
feet above mean low water.

For the purpose of this ordinance, “Harbor” shadllide waterways.

Section 3. Channels.

The entrance channel shall be determined and mankewgglly by the United States Coast Guard
and/or the Harbormaster. The approximate locatfdhedrchannel is as follows: 200 feet wide
beginning at the entrance buoy (Can #1) and sktdhd to a point between the jetty and Ferry
Rock where it narrows to 100 feet and then consrtaeghe anchorage of the Public Landing.
The entire channel extends some 2400 feet fronerntrance buoy to the anchorage. Other
channels may be established by the Corps of Engiraenel/or the Town of Scarborough from
time to time.

Section 4. Anchorage.

The anchorage shall include all harbors and watgswas defined in Section 2, located outside
channels as defined in Section 3. The approxintat&tion of the anchorage is as follows: an
irregularly shaped polygon of approximately 14 4¢?es located at the terminus of the entrance
channel off the public landing. Other anchorageg bwestablished by the Corps of Engineers
and/or the Town of Scarborough from time to time.

Section 5. Other areas.
The Town of Scarborough may from time to time in@wther tidal areas under this ordinance
as necessary to promote and regulate this puldauree.

Section 6. Harbormaster.

The Harbormaster shall be appointed annually byltthven Manager for a term of twelve
months commencing on January 3, 1994. Certainglatid responsibilities of this office are
prescribed by Title 38, M.R.S.A. The Harbormastas the additional duty to administer and
enforce the provisions of this ordinance with théharity granted by law and through his
appointment as harbor master.
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An Assistant Harbormaster may be appointed annigilihe Town Manager for the same term
as the Harbormaster.

The compensation for the Harbormaster and the tasdiglarbormaster shall be established by
the Town Council.

In addition to the duties prescribed under TitleM&R.S.A., the Harbormaster and the Assistant
Harbormaster shall be the overseers of the Towatesiront facilities such as moorings,

floats, docks, ramps and channels. They shall med@mmendations to the Town Council for
maintenance and improvements to all town-owned rivatd facilities. They shall have full
authority to enforce all harbor regulations affiegtthe waterfront to the fullest extent permitted
by law.

Section 7. Invalidity Provisions.
If any provisions of this ordinance are held ingtadr inoperative, the remainder shall continue in
full force and effect as though such invalid orpecative provisions had not been made.

Article Il

Definitions

1. Anchorage:Shall mean an area of the harbor set aside forgent moorings or for the
temporary anchoring of boats and vessels. SeeldiiSection 4.

2. Auxiliary: Shall mean any vessel having both sails and esthénboard or outboard motor
and which may be propelled by its sails or its mabo both.

3. Basin:Shall mean a naturally or artificially enclosedhearly enclosed body of water where
small craft may lie.

4. Beach:Shall mean a public or private beach area bordehegvaters of Scarborough harbor.

5. Boat: Shall mean any floating objects or vessel desigoedelf-propelled navigation on the
water.

6. Commercial VesselShall mean any vessel used or engaged for anyofyp@mmercial
venture, including but not limited to fishing oretlarrying of cargo and/or passengers for hire.

7. Distress:Shall mean a state of disability or a present eiasly imminent danger which is
unduly prolonged could endanger life or property.

8. Emergency:Shall mean a state of imminent or proximate dabtgéfe or property in which
time is of the essence.

9. Float: Shall mean any floating structure normally used gsint of transfer for passengers
and goods and/or for mooring purposes.

10. Headway SpeedShall mean the minimum speed necessary to maista@rage and control
of the watercraft while the watercraft is moving.
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11. Mooring: Shall mean any appliance used by a craft for amegqurposes and which
appliance is not carried aboard such craft wherewnay as regular equipment.

12. Non-resident:Shall mean any person who is not a resident.

13. Resident:Shall mean a person who has been domiciled in ¢élenTof Scarborough for at
least three months prior to the time his or heintlaf residence is made.

14. Riparian Owner: Shall mean an owner of a parcel of land locatetiénTown of
Scarborough which borders upon the harbor as destm Article I, Section 2.

15. Shore:Shall mean that part of the land in immediate ocntath a board of water, including
the area between the high and low water lines.

16. Shall and May:“Shall” is mandatory, “May” is permissive.
17. State:Shall mean the State of Maine.

18. Stray VesselShall mean (1) an abandoned vessel; (2) a vesseWher of which is
unknown; or (3) a vessel underway without a commgterson in command.

19. To Anchor: Shall mean to secure a vessel to the bottom wéthindy of water by dropping
an anchor or anchors or other ground tackle.

20. Underway: Shall mean the condition of a vessel not at anchibhout moorings; and not
made fast to the shore nor aground.

21. Waterway, (fairway): Shall mean any water area providing access fronptate to
another, principally a water area providing a ragubute for water traffic.

Article Il

General Boating and Traffic Control Regulations

Section 1. Traffic Control Authority.

The Harbormaster shall have the authority to cémteder-borne traffic in any portion of the
waters of a harbor or maritime facility under hisgdiction by use of authorized State
regulatory markers, signal, orders or directiongtame preceding, during and after any race,
regatta, parade or other special event held inpantyyon of the waters of a harbor or maritime
facility or at any time when the Harbormaster de@msgcessary in the interest of safety of
persons and vessels or other property, and it Bealhlawful for any person to willfully fail or
refuse to comply with any authorized State reguatoarker utilized by the Harbormaster, or
with any signal, orders of direction of the Hannaister.

Section 2. Basic Speed Law.

The operation of any vessel within the Anchorageafin excess of headway speed, shall
constitute a violation of this Ordinance; howevhg Harbormaster may grant special written
permission to exceed headway speed in connectittmwater sports and regattas in specific
areas designated by the Harbormaster.

Article IV
General Regulations
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Section 1. Liability.

(a) Boat Owner: Any person using the facilities within the limittaharbor or maritime facility
shall assume all risk of damage or loss to his gntypand the Town of Scarborough assumes no
risk on account of fire, theft, Act of God, or dagea of any kind to vessels within the harbor or
maritime

facility.

(b) Marine Facility Owner and/or Operator: It shall be the responsibility of the owner,
licensee, lessee, or operator of any marina, aageorepair yard, or other marine facility,
located

within the harbor, waterway or other maritime fagjlto maintain the physical improvements
under his jurisdiction in a safe, clean, and viguattractive condition at all times, to provide
adequate security and fire prevention measuresapptbpriate fire fighting equipment as may
be directed by the Town Manager. Failure to imgtiattivity within 30 days of receipt of written
notice from the Town Manager to correct unsafe thewvise unsatisfactory conditions and to
pursue same to completion to the satisfaction efftawn Manager shall be a violation of this
section.

Section 2. Launching and Recovery of Vessels.

(a) None other than the driver may occupy a motor \relidile it is present upon the area
known as a launching ramp located within the ToWSa@arborough. It is recommended
[2/22/94] all motor vehicles using said ramp shaddurely block at least one wheel of the said
motor vehicle while it is standing upon said ramp.

(b) No person shall use a boat launching facility owoedperated by the Town of Scarborough

without first obtaining an annual boat launchingrpie or a one-day boat launching permit

from the Town. Annual permits shall be valid fromrA 1st of the year of issuance until March

31st of the following year, and one-day permitslisha valid for the calendar day specified on
the permit. Fees for the boat launching permitdl $lgaas specified in the Schedule of License,
Permit and Application Fees established by the T@wuncil. [amended 05/07/03]

Section 3. Permits, Suspensions or Revocations.

(a) Mooring permits granted under Article V of this @rance shall be valid from April 1 of the
year of issuance to March 31 of the following y&ather permits granted by the Harbormaster
shall be valid for the period of time specifiedtbe permit. The fees shall be as specified in the
Schedule of

License, Permit and Application Feestablished by the Town Council.

(b) If the Harbormaster finds that a holder of a penmider this Ordinance has violated any of
the provisions of this ordinance, the Harbormastay suspend or revoke the permit. The
Harbormaster shall notify the permit holder of suspension or revocation in writing. The
suspension or revocation shall take effect as ssdhe Harbormaster (1) delivers the notice in
person to the permit holder, (2) posts a copy efrtbtice on the permit holder’s vessel or (3)
mails a copy of the notice to the permit holdethatmost recent address which the permit holder
has provided to the Harbormaster. The permit haluy appeal a suspension or revocation
under this paragraph as provided in Article X a$ tBrdinance.

(c) If the Harbormaster finds that a mooring has netnbased for at least thirty days between
April 1 and October 1 of the year in which the pegnvas issued or if the Harbormaster finds
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that the holder of the permit no longer owns theseéspecified in the mooring permit
application, the Harbormaster shall give noticéhtopermit holder of the Harbormaster’s intent
to revoke the permit. Notice shall be given andlsbke effect as specified in paragraph (b)
above. Unless, within fifteen days of the effectilae of such notice, the permit holder
demonstrates extenuating circumstances to the IHadgsber, the Harbormaster shall revoke the
permit using the procedure set forth in paragréplalbove. “Extenuating circumstances” means
circumstances which make it impossible or imprattic have a boat in the water during the
boating season, such as, but not limited to logkestruction of the vessel, mechanical
breakdowns or unexpected repairs, and death @museitiness of the permit holder. Decisions of
the Harbormaster under this paragraph (c) may peaed as provided in Article X of this
Ordinance.

(d) A person whose permit is revoked under paragraphbr(fc) above shall be treated as a new
applicant for purposes of placement on any waiistgn the next permit year.

Section 4. Damage to Harbor or Other Property.
It shall be unlawful to willfully or carelessly desy, damage, disturb or interfere with any
public or private property in the Harbor area.

Section 5. Tampering with or Boarding Vessels withat Permission.

It shall be a violation of this Ordinance for argreon willfully to board, break in, enter,
damage, move or tamper with any vessel or parettiglocated within the harbor unless
authorized by the rightful owner of such vessel.

Section 6. Obstruction of Facilities.
It shall be a violation of this Ordinance for amgrgon willfully to prevent any other person from
the use and enjoyment of the harbor facilities.

Section 7. Signs, Erection and Maintenance.

The Town of Scarborough may place and maintaisaase to be placed and maintained, either
on land or water, such signs, notices, signal beoy®ontrol devises as the Harbormaster deems
necessary to carry out the provisions of this Cadae, or to secure public safety and the orderly
and efficient use of the harbor or maritime fagilit

Section 8. Securing Permission for Debarkations.

It shall be a violation of this Ordinance to disartbpassengers or discharge cargo from a
commercial vessel onto any public or privately od/fleat, pier or wharf within the harbor,
without the consent of the owner thereof or oflfagbormaster, as the case may be, except at
piers and wharfs expressly designed for such pegos

Section 9. Protected Swimming Areas.

It shall be a violation of this Ordinance to operat navigate any vessel within a designated
swimming area. The Town of Scarborough may idemsifymming areas by signs, buoys, or
other means.

Section 10. Shellfish Areas.
Shellfish regulations are contained in the Towiscérborough’s Shellfish Conservation
Ordinance.
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Article V

Regulations Concerning Anchoring, Mooring and Seclity of Vessels

Section 1a. Placement of Private Moorings.

It shall be a violation of this Ordinance to plas® mooring in the harbor without a permit from
the Harbormaster issued in accordance with 38 MAR Sections 3, 7-A and 8. A person whose
application for a mooring permit is denied may a@s provided in Article X of this

Ordinance. There shall be no appeal from the igsuaha permit.

Section 1b. Minimum Mooring Requirements.
All moorings shall conform to the following speciitions.

from from from

Sneol | Ve 16Tup | 25w | a0 up | 320
to 25' | to 30' | to 36'

Weight | 150# 1500#
of (open| 500# 750# | 1000# minimu
Block boat) m
Size of ¥ ttoh
Chain | w' | wr | w | w | maeh
Shackle

m
Size of
Nylon " " " 3" 3"
Pennant
Length
of
g"oo”” 5 | 25 | 30| 35| 35
maximu
m

The Harbormaster may permit variations from thgmeidications, if in his or her judgment, the
proposed mooring has holding power equivalent & wWhich would be provided by a mooring
meeting

these specifications. Marker Buoys to show atidéls. All chains to be at least one foot above
high water mark.

All moorings to be inspected every two years -ater than July 1st. The Harbormaster shall
maintain a plot plan of the anchorage area indigdtications of moorings, size of boats, and
areas to be used as waterways. A copy of this niapewkept on file at the Town Office.

Subletting of Mooring Space:The owner of any vessel having mooring space stwlsublet
said mooring or mooring space to another user at baner; however another boat owner may
use

the mooring, provided the original owner pays the dr fees and has requested permission from
the Harbormaster to moor such vessel.

Section 2. Obstructing Channels.
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It shall be a violation of the ordinance to knowingr willfully obstruct the free use of any
channel or waterway within the harbor or to failraport to the Harbormaster any collision
between

vessels or other accident or incident causing den@gersons or property.

Section 3. Abandoned Vessels.

When, in the opinion of the Harbormaster, a vehssl been abandoned in the harbor, he may
take custody and control of such vessel and rertpstore it or otherwise dispose of it, all at the
expense and sole risk of the vessel owner. Reakonatice of such disposal shall be publicly
given. The vessel owner may appeal the actioneoH#wrbormaster under this Section 3 as
provided in Article X of this Ordinance.

Section 4. Vessels Making Fast.

No person shall make fast or secure a vessel torawying already occupied by another vessel,
or to a vessel already moored except a rowboaghdior yacht tender regularly used by such a
larger vessel. If tied within a slip, such rowbadhghy, or tender shall not extend into the
fairway beyond the larger vessel if such largesees also occupying the slip, or otherwise
beyond the slip itself.

Section 5. Secure Berthing and Anchoring of Vessels

The owner of any vessel moored or anchored witkari®rough Harbor or maritime facility
shall be responsible for causing such vessel teebdeand secured or anchored with proper care
and equipment and in such manner as may be reqoifg@vent breakaway and resulting
damage, and

shall thereafter provide for periodic inspectionimi@nance, replacement and adjustment of
anchor, mooring or tie lines at reasonable intarval

Section 6. Unseaworthy Vessels Prohibited in Harbor

A person shall not moor or permit to be mooredny karbor a vessel of any kind whatsoever
which is unseaworthy or in a badly deteriorateddtioon or which is likely to sink or to damage
docks, wharves, floats or other vessels or whicl bexome a menace to navigation, except in
cases of emergency.

Section 7. Correcting an Unsafe Berthing.

If any vessel shall be found in the judgment of Herbormaster to be anchored or moored
within any harbor or maritime facility in an unsajedangerous manner, or in such a way as to
create a hazard to other vessels or to person®peny, the Harbormaster shall order and direct
necessary measures to eliminate such unsafe oedarggcondition. Primary responsibility for
compliance with

such orders and directions shall rest with the ovafi¢he improperly anchored or moored vessel
or his authorized agent; in the absence of sucleownagent, said responsibility shall rest with
the authorized operator of the facility at whiche tkiessel is anchored or moored. In an
emergency situation and in absence of any suchomefide person, the Harbormaster shall
forthwith board such vessel and cause the imprepeation to be corrected, and the owner of
the vessel shall be liable for any costs incurred

by the Town of Scarborough in effecting such cdroec The responsible person under this
Section 7 may appeal the action of the Harbormastg@rovided in Article X of this Ordinance.
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Section 8. Removal and Custody of lllegally Berthedr Abandoned Vessels.

In any unattended vessel shall be found to be aadhor moored illegally within a harbor or
maritime facility, or if the Harbormaster has reaable grounds to believe that a vessel has been
abandoned within a Scarborough Harbor or maritiaedify, the Harbormaster may assume
custody of such vessel and cause it to be remaveédheld or placed in storage. The Town of
Scarborough or its officials shall not be held leafor any damage to such vessel or liable to its
owners before or after assuming custody. Vessdiakam into custody shall be released to the
owner by the Town Manager only after satisfactagop of ownership has been presented and
full reimbursement made to the Town for all costsdent to recovery, movement and storage.
The vessel owner may appeal the action of the Haraster under this Section 8 as provided in
Article X of this Ordinance.
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Section 9. Obstruction of Fairways, Channels, Laurit Ramps or Berthing Spaces, and
Removal of Sunken Vessels.

(a) It shall be unlawful to tie up or anchor a vessebcarborough Harbor or maritime facility in
such a manner as to obstruct the fairways, lauaetps or channels or to prevent or carelessly
sink or allow to be sunk any vessel in any charfa@lyvay, berthing space; or to float loose
timbers, debris, logs or piles in any channelwaly, or berthing space in such a manner as to
impede navigation or cause damage to vessels mth&eecked or sunken vessels within a
harbor are subject to the published rules and atiguis of the United States Coast Guard and
any applicable State law, rules or regulations.

(b) Whenever the navigation of any waters within a Boayugh Harbor or maritime facility,
including anchorages and berths therein, shallds¢racted or endangered by any sunken vessel
or

other obstruction or danger has existed for a pdeoibomore than ten (10) days, the vessel or
obstruction shall be subject to removal, sale beotisposition. The owner or owners of such
vessel

or other property causing said obstruction or dasgell be liable to the Town of Scarborough
for all costs incident to said removal and dispositand the Town of Scarborough, its
employees, agents, and officers, shall not bedi&dr damages of any nature whatsoever arising
out of or in any way connected with removal, saléisposition of such vessel or other property.
The vessel or property owner may appeal the adtiche Harbormaster under this Section 9(b)
as provided in Article X of this Ordinance.

Article VI

Regulations Concerning Commercial Activity

Section 1. Vessels for Hire - Passenger Information

The owners, master or person in charge of or opgrany vessel using Scarborough Harbor or
maritime facility shall be required to furnish tbet Harbormaster information regarding the
number of

passengers carried. Failure to provide such infoomao the Harbormaster on demand shall be
a violation of this article.

Article VII

Sanitation Regulations

Section 1. Discharge of Refuse.

It shall be a violation of this Ordinance to disaeor permit the discharge into the waters of the
harbor of any refuse or waste matter, petroleuetmoleum matter, paint, varnish or any other
foreign matter, including dead animals, fish and.ba

Section 2. Responsibility for Sanitation of Facilies.

The owner, lessee, agent, manager or person igeludra facility or water area adjacent to or
within Scarborough Harbor shall at all times mamtine premises under his charge in a clean,
sanitary

condition, free from malodorous materials and aadations of garbage, refuse, debris and
other waste materials. Should the Harbormaster tivad any facility or water area is not so
maintained, he shall in writing notify said ownégssee, agent, manager or other person in
charge of said facility or area to

immediately commence and diligently prosecute tmgetion of the necessary correction of the
unsanitary condition to the satisfaction of the lbtemaster. Failure to do so with reasonable
dispatch shall be a violation of this Article, aiheé Harbormaster may then cause condition to be
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corrected and the cost of such correction shathaeged to said owner, lessee, agent, manager
or person in charge.

The owner, lessee, agent, manager or person igehaay appeal actions of the Harbormaster
under this Section 2 as provided in Article X akt@rdinance.

Article VIII

Safety and Maintenance

Section 1. Welding and Burning.

Except at specially designated areas, open firespashibited within the harbor, except for
stoves or fireplaces permanently installed on baaibelow decks on vessels or hibachis or
barbecues [sic] used for cooking and/or heating@sgs. Major repairs to vessels requiring
welding or other open flame devices may be perfdrordy upon special authorization by the
Harbormaster and within the time period stipulategduch authorization. In the case of extreme
emergencies notification is waived.

Section 2. Flammable and Combustible Liquids and/oMaterials.

Within a Scarborough Harbor or Maritime facility person shall sell, offer for sale, or deliver
in bulk any class of flammable liquid or combustilbhaterial, nor dispense any flammable or
combustible liquids into the fuel tanks of a vessatept when in compliance with all
requirements of the

N.F.P.A. Fire Code and any other laws or regulatiapplicable thereto.

Section 3. Obstruction to Docks and Walkways.

Obstructing docks and walkways within the harborrbgoring lines, water-hoses, electrical
cables, boarding ladders, permanently fixed st@irany other materials is strictly prohibited.
Dinghies

may not be left on the launch ramp, floats andspieut may be stored only in areas designated
for that purpose.

Section 4. Motor Vehicles.

Motor vehicles are not to be left unattended om¢éwramps. All motor vehicles are to be parked
only in designated areas and motor vehicle opesatie to comply with all parking regulations

as posted by the Town of Scarborough.

Section 5. Defective or Dangerous Conditions.

Whenever any buildings, structures or floating Ifaes within or adjacent to Scarborough
Harbor or a maritime facility either on land or watre found to be defective or damaged so as
to be

unsafe or dangerous to persons or property, it bBeahe duty of the owner, agent, lessee,
operator or person in charge thereof to immedigiebt a proper notice and/or fence or

barricade and at night to adequately light suclaienarea or areas, and such unsafe area or areas
shall be kept posted and lighted and/or fencedaaidaded until the necessary repairs are made.
In the event and owner, agent, lessee, operajperson in charge fails or neglects to repair or to
put up fences or other barriers to prevent perfomns using or going upon the unsafe area or
areas, the Harbormaster may then take such measihesmay deem necessary for the
protection of the public and charge the cost ofesémrsuch owner, lessee, agent, person or
persons having charge of the buildings, structuwefipating facilities that are defective or
dangerous. The owner, lessee, agent, operatorsorpa charge may appeal actions of the
Harbormaster under this Section 5 as provided ticl&rX of this Ordinance.

Section 6. Time, Fees and Permit Requirements fordg of a Town Mooring.
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(a) Permission may be granted by the Harbormaster fpriveate vessel to use a Town pier
temporarily without charge for up to 8 hours. Prevaessels moored at Town facilities for a
period in

excess of 8 hours shall pay mooring fees as hdteinaovided, or as posted.

(b) Visiting Vessels - Transients: A vessel will be smiered transient if the vessel remains for
not more than 7 days.

(c) Publicly owned or publicly operated wharves anatowithin the Town of Scarborough
shall be under the direction and control of the m@&@wouncil.

(d) Except with special permission from the Harbormasteperson shall tie a boat to said floats
or wharves for more than 15 minutes on front ofsa@md 1 hour on ends thereof.

(e) No person shall store his traps, bait, fishing gbaats or waste materials on the float at Pine
Point at any time. Traps, gear, etc., may be loashedunloaded only.

() No person shall store any traps, bait, fishing gbaats or waste material on float No. 2 for
more than 24 hours for loading and unloading pugpdkroughout the year.

(9) The Town Council may make any and all other reasienalles for the proper maintenance
and use of any floats or wharves, which rule oul&igpn shall be in writing and shall be posted
on the wharf and filed in the office of the TowretX.

(h) Rules and Regulations pertaining to all piers,ti@nd wharves controlled by said Town of
Scarborough shall be posted in a conspicuous pla@g adjacent to said piers, floats and
wharves.

Article 1X

Enforcement

This Ordinance may be enforced by the Harbormaassistant Harbormaster or any law
enforcement officer vested with the authority torga weapon and make arrests. Violations
shall be prosecuted as provided in 38 M.R.S.A. (&dfich incorporates enforcement mechanism
of 30-A M.R.S.A. 84452) and, where applicable, 3qRM5.A. §13.
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Appendix H: Reporting an Accident
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Appendix I: Procedure to be Followed Upon Suspiciownf Infectious Disease

Any harbormaster who suspects that a crew membgassenger aboard a vessel in the
waters under local jurisdiction has contractedrdactious disease is required by M.R.S.A. Title
22 to so report to the Bureau of Public Health, &#&pent of Human Resources. This can be
done by making a report to the municipal healthceff or, if this is not possible, by a telephone
call to the nearest office of the Department of lFdurRResources.

Harbormasters cannot declare a state of quarantireevessel is placed under quarantine by
a qualified official, it then becomes the respoiliybof the harbormaster to see that it is moored
or anchored in the most secluded safe area inah®h downwind from the populated section
of the town, in terms of generally prevailing wipdtterns, during the time it remains under
guarantine.

Appendix J: A Reference Guide to Maine Municipalites Employing Harbormasters

Because no Maine or federal agency maintains doiaffoster of Maine’s harbormasters,
this list of towns, cities and plantations whichvéappointed or hired holders of this post must
be assumed to be incomplete. The list below has lsempiled by drawing on best available
sources, both official and unofficial.

It is presented here as an aid to officers whoseicipalities are considering or are in
process of establishing harbor management plareseorevising existing plans. From this list,
representatives of local governments can seleetiwhich appear to operate under harbor
conditions similar to their own, and by consultimgth them benefit from prior practical
experience in harbor management in their respeatieas.

ADDISON

BATH

BELFAST
BIDDEFORD
BIDDEFORD POOL
BOOTHBAY HARBOR
BREMEN
BRUNSWICK
BUCKSPORT
CAMDEN

CAPE ELIZABETH
CASTINE
CUSHING
CUTLER
DAMARISCOTTA
EASTPORT
EDGECOMB
ELIOT
ELLSWORTH
FALMOUTH
FREEPORT
FRIENDSHIP
GOULDSBORO
ISLESBORO
KENNEBUNK
KITTERY*
LINCOLNVILLE
MATINICUS ISLAND
MONHEGAN



MT. DESERT

NORTH HAVEN
NORTHPORT

OWLS HEAD
PEMAQUID HARBOR
PORTLAND*
ROCKLAND
ROCKPORT

ROUND POND

SACO
SCARBOROUGH
SEARSPORT
SEDGWICK
SORRENTO

SOUTH BRISTOL
SOUTH THOMASTON
SOUTH PORTLAND
SOUTHPORT
SOUTHWEST HARBOR
ST. GEORGE
STOCKTON SPRINGS
THOMASTON
TREMONT
VINALHAVEN
WALDOBORO
WELLS

WESTPORT
WISCASSET
YARMOUTH

YORK

On-line Sources for Local Harbor Ordinances:
Several Maine communities have posted their loeabdr ordinances on-line. A selection of
website containing these ordinances is providedvzel

Bar Harbor
www.e-codes.generalcode.com

Eastport

http://www.eastportme.com/Public Documents/EashipBrt\WebDocs/harborord
Freeport

http://www.freeportmaine.com/codes/allordinanceslht

Rockport
http://town.rockport.me.us/ordinancesPolicies/cadices.cfm

Portland
http://www.portlandharbor.org/rulesmaster.html
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Saco
www.e-codes.generalcode.com

Scarborough
http://www.scarborough.me.us/townhall/manager/adibr rules/Harbor Rules.pdf

Wells
www.e-codes.generalcode.com

ENDNOTES

! SeeAppendix A, which discusses the Corps’s “smalligation projects” program.

%38 M.R.S.A. § 1801.

* SeeMaine Constitution, art. 8 pt. 2, § 1, as impleneenby 30-A M.R.S.A. ch. 111,

® No. CV-85-1001, Cumberland County Superior Catetided February 27, 1986.

® SeeHarbor Master Authority Study: Proposal by the Dépent of Conservation, June 4, 1987, commissidned
L.D. 2313, 112th Legislature, 2d session.

" SeeAppendix B.

8 SeeAppendix C.

°See38 M.R.S.A. Section 1 and discussion on page 15.

10 SeeAppendix B.

1 SeeAppendix E for sample mooring application.

13 SeeAppendix F for sample summons and notice of ciidlation.

5 See “Coastal Management Techniques, A HandbookLfmal Officials,” (October 1988); “Harbor and
Waterfront Planning Handbook, A Handbook for Cola€ammunities,” (October 1989) and “Mooring Plan
Handbook,” (October 1989), all by Maine Coastal dPam, Department of Economic and Community
Development. See aldutp://www.maine.gov/spo.mcfor an excellent overview of the regulations rielgtto
coastal management, including what happens adjazerdther than in, the water.

1630-A M.R.S.A. 4312 et seq.

" This goal is more thoroughly developed in Main€sastal Policies (38 M.R.S.A. 1801). See “Coastal
Management Techniques, A Handbook for Local Offg;idor a listing of the policies.

" The harbors of Eastport, Kittery, and Portland aperated under “Port Authority” status. Authotiaa for
creation of a Port Authority is granted by passaige bill in the state legislature, and its apptaeguires sufficient
justification of need (such as volume and compleaittraffic in each individual case.
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